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An Analytical Study on Commercial
Arbitration Law : a Nepalese Perspective

Susan Dahal
Advocate
Section Officer, Supreme Court of Nepal

1) MEANING AND CONCEPT OF COMMERCIAL ARBITRATIONS:

“Honest men dread arbitration more than they dread law suits.”! The notion articulated in this statement
is gradually changing by the cause of future course of business activity needs to solve accordingly.
Modern business community cannot tolerate delay on settlement of dispute and they are aware of
delay on formal judicial system. Hence the commercial arbitration as an alternative means of private
dispute settlement which provides expeditious and expertise forum is growing up as a civilized way of
resolving the many differences of opinion which may arise as a normal incident of commercial life. As
a result, concept of commercial arbitration service has also been growing in Nepal.

It is an alternative mechanism for resolving of disputes different from traditional and established
judicial system. It could not define historically. However, there are certain features usually found in
arbitration they are: the need for an agreement to refer a matter to arbitration, the privacy of
the proceedings, adjudication and the finality of the decision. These are the accepted and common
principle of arbitration. Especially in commercial disputes both parties wish an effective, amicable,
inexpensive and expeditious manner for setting civil disputes which is quite impossible from the
prevailing traditional mechanism of justice due to their working manner, resources and lack of other
technical expertise. Arbitration is a reference to the decision of one or more persons, either with or
without an umpire, of some matters in difference between parties.? Arbitration is an effective method
for the settlement of commercial dispute. It is a process of resolution of dispute which arises between
two or more parties of an agreement or a contract in which a neutral third party (a person or group of
persons) called the arbitrator renders a decision. All parties of any agreement or contract, who agree
to settle the dispute through arbitration, should agree to appoint the arbitrator to whom they submit
their dispute for settlement. So, there is possibility of compromise and in the case of disagreement,
the arbitrators can render award of binding nature.

2) CONCEPTUAL DEVELOPMENT OF COMMERCIAL ARBITRATION IN NEPAL:

Nepal introduced the statutory recognition to the arbitral process of dispute settlement only in
1958. But pre-statutory legal history of Nepal also cannot be undetermined, mainly because of the
two reasons: Tuman in Kirat period, Panchali in Lichhivi period, Pancha Pradhan in Malla period and

1 Anthony Walton, Russell on Arbitration, 19th ed., Stevens & Sons, London, quoted from Robertson's History, 1979, p.1
2 David St. John & Sutton, Russel on Arbitration, Sweet & Maxwell, London, 1997, p.3
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Kachahari in early Shah Regime, though were political bodies, engaged themselves as people’s court
in dispute settlement at grass root level.? Settlement of dispute among the Nepalese businessman
in Tibet (Kothi Mahajan) by Kaji Bhim Mallain 1445-50 BS is considered a notable event in Nepalese
legal history of arbitration.*

Arbitration can be traced back to the system of 'Panchayat’ in Nepal long before the codified judicial
system developed. Panchayat was an informal tribunal of five gentlemen chosen from among
villagers to render an impartial decision in the settlement of disputes between the members of
villages. Since early times he decisions of Panchayats were acceptable and binding on the parties.
Panchayat as private tribunal was a different system of arbitration and was subordinate to regular court

of law.

In the Lichhavi period, the Panchali which was known as pancha seva, was empowered to decide
disputes at the local level. This form of dispute settlement mechanism was practiced for a long period
should be considered as the foundation of the concept of the arbitration in Nepalese context, but
now the same as the modern notion o arbitration. In Nepal, the concept of arbitration in its modern
sense was first found in government contracts.®

The history of modern notion of commercial arbitration in Nepal is brief. Before the enactment of general
legislation on commercial arbitration in 1981, Arbitration Act, 2038 B.S., was the first legislation that
provided comprehensive provisions governing the entire arbitration process for voluntary arbitrations.
Before, this act arbitration provisions were scattered around in different legislation.® Such a provision
first appeared in section 9 of the current Development Board Act, 1957 which provided provision for
the resolution of a dispute under a contract which the board is party.”

The Arbitration Act, 1999 repealed the Arbitration Act, 1981 and came into force on 15th April, 1999.
Arbitration Act, 1981 was the first comprehensive general legislation on commercial arbitration,
which aimed to govern modern arbitration in Nepal. Before the enactment of that act in 1981 all the
disputes relating to contractual relationships were adjudicated by the regular court of law excepting
to certain specific statutory or ad hoc arbitration held at different times. Since the commencement
of Arbitration Act, 1981 the regular court are not entertaining any cases relating to arbitration, in
so far as, their jurisdiction has been limited to certain interventions in arbitral proceedings of the
tribunals before or after rendering ward.

In present context the globalization of trade and commerce and liberalization created need for effective
implementation of economic factor. Is realized that the old arbitration act 1981 is not effective

3 B. Khanal, Judicial System of Nepal: An Historical review, an ed, Athrai Book Store, 2050,pP11

Genendra Dev Pathak, Arbitration’, Nayadoot, No. 22, NBA, Nepal, 1977, p.23

5 Dr. Bharat Bahadur Karki, 'UNICTRAL Model Law on International Commercial arbitration (1985) and Nepalese Arbitration
Law', NEPCA Half Yearly Bulletin, No. 8, 2061

6  Dr. Bal Bahadur Mukhiya, Comparative Jurisprudence: Theories and Trends of Jurisprudence, Social Economic and Political Dimensions
of Law, Ist ed., Mrs. Malati Mukhiya and Agam Mukhiya, Kathmandu, 2004, p. 216

7  Bed Prasad Uprety, 'Evolution of Commercial Arbitration in Nepal: Issues and Challanges’, NJA Law Journal, vol. 2, Ramshah
Path, Kathmandu, Nepal, 2008, p.208
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enough to meet the person daily requirements. The multinational companies, enterprises are pouring
in Nepal in the field of banking, insurance, electricity, telecommunications etc. There are commercial
activities and the dispute shall be determined and settled in accordance with the Arbitration Act, 1999.

There are some weaknesses in the Arbitration Act, 1981 such as; It could not address the need
of liberal economy that the country followed in the decade of 1990s, the Arbitration Law was not
based on UNCITRAL Model Law, 1985, it lacked the provisions of enforcement of international or
foreign award, it could not comply with the fairness and speediness required in the arbitration process,
it allowed excessive involvement of the court in arbitral process. There are various reasons for the
replacement of the old Arbitration Act, 1981, amongst which are the basic ones as its ineffectiveness and
inadequacy,® and others related were;’

» Incompleteness and inadequacy of the Act, by which the defaulters were benefited.
» Unnecessary delay and interference made by the courts in the arbitral process.

» Appointment of insufficient arbitrators lacking knowledge of arbitral process and who
often favoured to their nominators.

Paucity of literatures relating to arbitration.

Lack of institutions supporting arbitrations.

Drafting of defective arbitration clauses in contracts.

YV VYV

Lack of law providing action against the biased arbitrators and

»  Lack of proper arbitral knowledge among the judges, arbitrators and lawyers also.
The arbitration Act, 1999 is based on UNCITRAL (United Nations Commission on International Trade
Law) Model Law and also incorporates provisions compatible with the provisions of the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Award, 1958, as it has been
applicable to Nepal since an July, 1998.

Arbitration Act, 1999 encompasses some important characteristics of arbitration. Such as; Principle
of competence and separability, non-intervention by the court in matters of arbitration agreement,
fairness and speediness in the arbitral process, enforcement of domestic and foreign arbitral award by
the court limited grounds for setting aside of the arbitral award, party autonomy on choosing law,
language, place and procedures of arbitral process etc.

3) EVOLUTION OF SPECIFIC LAW OF COMMERCIAL ARBITRATION IN NEPAL:
(a) Arbitration Act, 1981
Domestic commercial arbitration law was evolved in Nepal by Arbitration Act, 1981 (2038). Under

this Act, any disputes of a commercial nature arising out of all agreement may be settled through

arbitration as provided for in such an agreement. If the agreement providing for arbitration fails to

8  Bharat Raj Uprety, 'Issues raised by Arbitration Act, 1999', Nyayadoot, Vol. 30, Nepal Bar Association, Kathmandu, 1999, p.23
9  Prof. Dr. Bharat Bahadur Karki, 'Changing Dimensions of Legal Regime of Commercial Arbitration of Nepal’, Annual Survey of
Nepalese Law, Vol. 1V, Nepal Bar Council, Kathmandu, 2004, p.3
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provide rules to determine the number of arbitrators or to provide the rules governing substantive
or procedural law, provisions of the Arbitration Act would apply as default legal rules. There were
many legal inadequacies and lacunae, and the Act was silent on the procedure of arbitration proceeding,
appointment procedure of arbitrators, time limitations to request in the court for appointment for
arbitrator etc. are few of them. The Act had not provided the provisions regarding to applicable law,
language seat etc. Similarly, the Act had not empowered tribunal to determine its jurisdiction according
to doctrine of "Kompetenz-Kompetenz". Similarly, the old Act had ignored to "Doctrine of separability”
in the Act. There was lack of adequate "Party- autonomy” in the Act. The intervention of the court in
arbitration is against the spirit of arbitration but Act had not minimized to unreasonable intervention
of the court. The Act was not aimed to make arbitration more fair, speediest and accountable. The
requirement of reasoned award had not imposed in the Act. The procedure and conditions to enforce
foreign arbitral award was not comprehensive and according to the international standards of New
York convention, 1985. Despite these inadequacies and lacunas, the whole Act was not according to
standards of international commercial arbitration, in the context of economic liberalization process of
Nepal, it was essential to reform in its laws as well as policies. So, that Act was subject to heavy
reforms. Then it becomes urgent to liberalize to its legal environments and policies accordingly. In this
context, accusation of the New York convention by Nepal is one of the elementary causes to enact the
new Arbitration Act, 1999 accordingly.

(b) ARBITRATION (COURT PROCEDURE) RULES, 2002

The rules deal with procedural matter relating to Arbitration Act, 1999. Under the delegation of power
to make rules the Supreme Court of Nepal prepared this rule. The rules clarified and prescribed the
provisions in respect of court fee, arbitration panel, interim order, annulment and enforcement of
foreign and domestic award etc. which helps to facilitate arbitration process (facilitated by NEPCA).

(c) ARBITRATION AcT, 1999

Why this Act is needed in the present context? It can help to provide answer of following questions
and observations:

There are various reasons for the replacement of the Arbitration Act, 1981, amongst which the basic one
is its ineffectiveness and the others related to it were: (1) incompleteness and inadequacy of the Act,
by which the defaulters were benefited; (2) Unnecessary delays and interferences made by the courts
in the arbitral process; (3) Appointment of inefficient arbitrators lacking knowledge of arbitral process
and procedure who often favored to their nominators; (4) lack of institutions supporting arbitrations;
(5) paucity of literatures relating to arbitration; (6) drafting of defective arbitration clauses in contracts;
(7) lack of law providing action against the biased arbitrators.!°

The Arbitration Act, 1999 has enforced in since 15 April 1999. In very short span of time it is difficult
and impracticable to seek problems within the Act. Similarly, it is not sufficient time to evaluate the
practical problems in the course of following the Arbitration 1999. It is true that many legal as well as
practical problems have solved by this new Act, 1999. It has already mentioned that the Act is adoption

10 Prof. Dr. Bharat Bahadur Karki, 'Changing Dimensions of Legal Regime of Commercial Arbitration in Nepal', Annual Survey of
Nepalese Law, 2003, Vol. IV, Nepal bar Council, Kathmandu, 2004, p. 9.
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of the UNICITRAL Model Law of International Commercial Arbitration, 1985.Though, in the Act, it has
made appropriate modifications. However, the Act is not beyond the fault. A bitter reality of our practice
is that, the system of dispute resolution by alternative means of dispute resolution is not so advance in
Nepal. So that, some practical problem has been created form outside of the Act. Similarly, lack of
perpetual and attitudinal knowledge among the appliers of the arbitration law is one of the critical
problems in Nepal. It is essential to establish the fair system of arbitration to support the economic
liberalization policies of Nepal.

In the context of unification and harmonization to rule of arbitration of different legal system, it is
appropriate to compare the Nepalese law of arbitration with law of foreign country. Though, it is rare to
find extra - ordinary differences among the law of arbitration of the mostcountries who have adapted
to the UNCITRAL Model law. There may be different in structure and contents in the arbitration laws
among the most countries of the world, because state has power to appropriate modify into the
UNCITRAL Model law.

In the context of unification and harmonization to rule of arbitration of different legal system, it is
a approach to compare the Nepalese law of arbitration with law of foreign country. Though, it is rare
to find extra - ordinary differences among the law of arbitration of the most countries who have
adapted to the UNCITRAL Model law. There may be different in the world, because, state has power
to appropriate modify into the UNCITRAL model law.

It is obvious that, the modern trade and commerce is not limited within the local boundary of any
nations. But, in the context of the Nepal, still it is necessary to take care of the trade and commerce joke.
In this regard it is important question that whether the adoption of the new of new Arbitration Act,
1999 is favorable and adequate to the domestic businessmen? Whether this new Act, can fulfill the
legal inadequacy and legal as well as practical problems, which were not solved by old arbitration Act,
1981? Where the new Act is fully able to cope the modern trends and achievement of international
commercial arbitration? Whether this Act is sufficient to establish the fair arbitration system in Nepal?
And in totality, whether this new Act can maintain to the norms and spirit of the arbitration?
Similarly, whether this Act able to minimize to the unreasonable intervention of the court? Whether
this Act is able to maintain to the norm of party autonomy? Whether this Act is able to sufficient to
provide procedural law for domestic as well as international commercial arbitration? Whether this Act
is adequate to enforce in other legal environments to support the fair and comprehensive system
of arbitration?

This is prevailing law of law and mostly influenced by UNCITRAL Model law. Arbitration agreement
is defined as “An agreement between the parties to refer present or future disputes arise or to be
arisen in respect of defined legal relationship that may be contractual or not”'! but not defined the
commercial arbitration on this new legislation also.

Award given by arbitrator, conduction fraud, bribery or other malpractices are appropriate reason
to make void the award by court universally but this new law is silent in this regard directly. Though,

11 Arbitration Act, Nepal, 1999, s 2 (a).
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we have to see the other section of this legislation to curb this problem. Section 30(3) (b) of this

Act provides that to protect the public interest and policy court has power to quash the award. Fraud

or bribery or other malpractices are such phenomena which directly hamper the public morality as well

as breach the public policy. The term, “public policy” is defined as “Broadly, principles and standards
regarded by the legislature or by the courts as being fundamental concern to the state and the whole of
society More narrowly, the principle that a person should but be allowed to do anything that would
tend to injure the public at large.”'? So, in this regard, we can conclude that court has given the duty
by legislation itself to control such misconduct in the name of public policy if arbitrator’s decision
appeared so but till the date no interpretation found in this line in our context.

It is mandatory for the parties to submit their dispute contractual in nature that may be commercial
nature or not, does not make any difference, in front of arbitrator if so provided in the arbitration
agreement or arbitration clause.’® This provision is broadening the scope of arbitration. But for the
court referred arbitration, a dispute should be of both nature could not be solved through the court
commercial and civil.'* So that, every dispute even of civil nature could be solved through the court
referred type of arbitration as per this new law. Some dimensions of Arbitration Act, 1999 are
discussed here in blow:

i) Severability clause: This is a new provision of arbitration law articulated in section 16 of
1999’s Act. It also called severability clause under the principle of contract. As per Black’s Law
Dictionary this clause is known as “A provision that keeps the remaining provision of a contract or
statute in force if any portion of that contract or statute is judicially declared void, unenforceable,
or unconstitutional”*®> We must know the severable contract to understand severability clause in
regards to arbitration. Severable Contract means “A contract that includes two or more promises
each of which can be enforced separately, so that failure to perform one of the promises does not
necessarily put the promissory in breach of the entire contract.”'® Here, if it is provided that
arbitration clause or agreement is embodied with original contract that is supposed to be
separated ipso facto from original subject of contract even if it is invalidated original one by
arbitrator or court.'”

ii) Enforcement of Arbitral Award: - Enforcement of international commercial arbitral award is
much challenging than domestic award in previous days but now by the result of harmonization
under treaty law it became easier yet not completely successful. The New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, 1958 which was forced since June
7, 19598 has acceded by Nepal on October 1997.* As per section 34 of our prevailing Arbitration
Act to enforce international arbitral award in Nepal there must be mutual provisions of law in the
nation of plaintiff.

12 Black’s Law Dictionary
13 Arbitration Act, Nepal, 1999, s 3 (1).

14 Arbitration Act, Nepal, 1999, s 3 (2).

15 Black’s Law Dictionary

16 Ibid

17 Arbitration Act, Nepal, 1999, s 16 (3).

18 NEPCA, International and domestic Arbitration Kit, NEPCA, KTM, 1998, p.2.

19  Prof. Dr. Bharat Bahadur Karki, 'Changing Dimensions of Legal Regime of Commercial Arbitration in Nepal’, Annual Survey of
Nepalese Law, 2003, Vol. 1V, Nepal bar Council, Kathmandu, 2004, p. 9.
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iii) Public Interest Clause: - Section 30 (3) (b) of present Act states that an award can be set aside by
court on the basis of “public interest” If the award is against it. The term “public interest” is never
defined by our judiciary or any legislation and also not easy too. “This is fraught with dangers.
It should be limited to “public policy” as propounded by UNCITRAL Model Law”?° unless the term
is not explained. Public interest and public policy is not the same thing but they may overlap.?
In UK, both terms are adopted in section 1 (b) and 33 of Arbitration Act, 1996. But, “Public interest
has been explained in the DAC Report in terms of the mandatory duty imposed on a tribunal by s.
33 of the Arbitration Act, 1996."%2

iv) Immunity: - Regarding the arbitral immunity of arbitrator, this act is very silent and court has
not yet developed any standards in this relation. In the case of M.D. Chandra Krishna Jha v. pro.
Dinesh Bhakta ET. al. (2059), Supreme Court has ordered to submit counter affidavit to the
members (arbitrators) of arbitral tribunal. What will be the policy implication by this tendency
of court? Nobody will be ready to be an arbitrator in future because he may face litigation even if
he is acting in good faith and fairly. So that, some standards should be developed. As a general rule,
an arbitrator enjoys testimonial immunity and may not be required to testify regarding the merits
of an award. There are, however, exceptions to this rule.??

4) JUDICIAL INTERPRETATION REGARDING ARBITRATION IN NEPAL:

1) B.S. Dutta co. V. Kankai Irrigation Project?*

The dispute in the foreside case was regarding construction contract between petitioner Construction
Company and Kankai Irrigation Project, a government institution. The petitioner cannot complete the
work in the stipulated time. The contractor request to extend the time period and the government
Institution reject the request of the contract was breached.

Regarding in this case the Supreme Court while deciding upon the issue observed that the ICC rules of
Arbitration were not automatically applicable to any arbitration like National Laws, and the Arbitration
Rules regarding the settlement of international trade disputes which are not raised by the contract
cannot replace the existing National laws.

2) DEPARTMENT OF ROADS ET. AL. VS. WAIWA CONSTRUCTION PVT. LTD.?

The dispute in the a foreside case regarding a construction contract between Department of Roads and
contractor Waiwa Construction to make Kalikot Jumla Road. During the construction of the road the
situation of the country was not normal. Due to this situation explosives could not be available for
blasting rock; excavation of rock could not be performed by blasting of the rock which causes the delay

in execution of work and raise in cost to perform work. A claim made by a defendant contractor for

20 Dr. Bindeshwar Yadav, 'Problems Faced in Nepal in the settlement of disputes through Arbitration’, Half Yearly Bulletin, NEPCA,
Vol, 11, KTM, 2059, p.10.

21 David & St. John Sutton, RUSSEL ON ARBITRATION, Sweet & Maxwell, London, 1997, p. 17.

22 Ibid

23 Jacqueline M. Nolan-Haley, Alternative Dispute Resolution, St. Paul, Minn., West Publishing Co., 1992, p. 154.

24 B.S. Dutta co. V. Kankai Irrigation Project, NKP 2067, Vol. 6, Decision No. 8397, P. 1021.

25 Department of Roads et. al. vs. Waiwa Construction Pvt. Ltd., NKP 2067, Vol. No. 10, Decision No. 8479, P. 1685.
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extension of the period and revision of rate for manual excavation of rock which was greater than
initially agreed rate. The Department of Roads was not satisfied with the decision of the adjudicator and
then approached to arbitrator. There also case was decided in favor of the contractor and Appellate

Court also in favor of the decision of arbitrator.

In this case Supreme Court categorically stated that "Arbitrator is the last judge and court is not
competent to examine the facts of the dispute or decision of the arbitrator”. The court observed that
courts can examine an arbitral award only to limited extent as provided for in the Act, namely on the
following grounds as laid down in Section 30(2),? i.e. i) Capacity of the parties to contract ii) Serving of
due notice about arbitration process and appointment of arbitrator; iii) Where the arbitrator decides
on matter not referred for arbitration or decides beyond its jurisdiction and iv) where agreement has
been signed contrary to the laws of the country, or the procedure appointment of arbitrator is contrary
to the agreement or where is no such agreement, if the law has contained incapability of Nepalese law
and public interest and public policy.

3) VIKRAM PANDEY THE AUTHORIZED REPRESENTATIVE OF KALIKA, SWACHHANDA KANCHANJUNGHA ]V
VS. MINISTRY OF PHYSICAL PLANNING AND WORKS, DEPARTMENT OF ROADS?’

In this case Supreme Court observed that since UNCITRAL Arbitration Rule 1(2) provide that in case
of conflict between the UNCITRAL Arbitration Rules and National laws in such situation National
Law will prevail. Accordingly, section 7(2), Arbitration Act, 1999 would prevail and the arbitrator could
for the parties to choose the applicable procedure under section 3 of Arbitration Act 1999 regarding
appointment of the authority. The result of making such blanket observation would be that freedom
accorded to the parties by the act to choose procedure to be made redundant and the procedure laid

down in the actwould always supersede the UNCITRAL Arbitration Rules.

4) NATIONAL CONSTRUCTION COMPANY NEPAL VS. APPELLATE COURT PATAN?®

The dispute in the foreside case was regarding construction contract between National Construction
Company Limited, a government owned Construction Company and Friend's Construction Pvt.
Ltd., a construction company and Janakpur Zone Hospital regarding construction of hospital building.
The contractor Friends Construction was not able to complete within the limitation and further
after passing of a considerable amount of time after the final payment in the matter, made a claim for
additional amount of money with the petitioner National Construction Company then what was agreed
to in the contract. The agreement had a clause referring any dispute in the matter of arbitration and
petitioner Government Company however refused to participate in the process and refused to appoint
its choice of arbitrator. The contractor approached the Appellate Court accordingly served notice on
the petitioner government company filed a petition before the Supreme Court seeking to quash these
proceedings was illegal as it is in the matter and that claim was barred by limitation.

26 Arbitration Act, Nepal, 1999, s 30(2).

27 Vikram Pandey the authorized representative of Kalika, Swachhanda Kanchanjungha JV vs. Ministry of Physical Planning and
Works, Department of Roads, NKP 2067, Vol. 8, Decision No. 8437, P. 1346

28 National Construction Company Nepal vs. Appellate Court Patan, NKP 2065, Vol. 2, Decision No. 7933
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The Supreme Court after discussing several International cases inter alia held that if an agreement
contains an arbitration clause the same could not be frustrated by any party for any reason. The court
also held therein that arbitration clause was separate and independent provision and that it would
survive any breach or termination of the contract. Thisfinding was clearly established the importance
of arbitration clause and those arbitration clauses will be taken seriously by the courts.

5) KaiLAsH AND COMPANY V. HMG MINISTRY OF EDUCATION

Supreme Court of Nepal has given verdict in regards of different issues of commercial arbitration.
Supreme Court held that the division bench of appellate court is the proper authority to hear the
arbitration relating issue.?’

6) ANANGAMAN SHERCHAN V. CHIEF ENGINEERS OF RTO

The basic difference between arbitration and litigation is recognized by court by saying thatitis a
special means of dispute settlement rather than litigation to provide legal remedy to the suffering
party.3?

7) G.M. WATER SUPPLY CORPORATION V. MIDDLE REGIONAL COURT

Court has provided very limited role by law in arbitration matter. This notion was supported by court
by stating that there will be no right to appeal against the order of appointment of the arbitrator.®

8) ON BEHALF OF NEE, KRITI CHAND V APPLLATE COURT PATAN

Another dispute decided by Nepalese Supreme Court in the question of arbitrator’s ad hoc order
regarding to stop bank guarantee was held ultra- virus and illegal. Court said that arbitrator has no
such legal power to stop bank guarantee because it is a matter of different contract between plaintiff
and Nepal bank Ltd. as third party.®? This case was decided by court under the writ jurisdiction. This
decision was held on B.S. 2055-11-25 and Arbitration Act, 2055 was promulgated on the date of B.S.
2056-1-2 by stating in section 21(1) (D) that arbitrators has right to take bank guarantee only from
foreigner party if there is any.

9) SURYA MAN V. COTTAGE AND RURAL POWER DEVELOPMENT COMMITTEE

Regarding the Statutory arbitration, the Supreme Court of Nepal held that if the Act itself pronounced
that dealing with the party under the Act arises any dispute needs to settle through the arbitration is
a mandatory provision of law and needs to follow accordingly.®

10) ON BEHALF OF FLOWRA NEPAL PVT. LTD. CHANDRA KUMAR GOLCHA V. APPELLATE COURT PATAN

On behalf of flower Nepal Pvt. Lt. Chandra Kumar Golcha v. Appellate court patan et. al., Supreme Court
of Nepal held that appellate court has only such rights to appoint the arbitrator in case of appointment
of arbitrators through court procedure because here parties are failed to appoint arbitrator. Besides
this court has no any jurisdiction to inter into the merit of dispute.?*

29 Kailash and Company v. HMG Ministry of Education, quoted from NEPCA Bulletin, vol. 7, Kathmandu, 2057, p. 24.

30 Anangaman Sherchan v. Chief Engineers of RTO, NKP 2020, Vol. 11, p. 201.

31 G.M. Wate supply corporation v. middle regional court, NKP 2044, Vol. 11, p. 201.

32 On behalf of NEE, Kriti chand v Appllate Court Patan et. al. (2055), precedent Laid down by Supreme Court, Part 4, 2063, p. 548.
33 Surya man v. Cottage and Rural power Development Committee, NKP 2040, p. 291.

34 ON Behalf of Flowra Nepal Pvt. Ltd. Chandra Kumar Golcha v. Appellate Court Patan et. al. (2061), Precedent laid down by

Supreme Court, part 4, at 276 (2063).
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11) ON BEHALF OF AGRICULTURE GOODS CORP., M.D. CHANDRA KRISHNA JHA V. PRO. DINESH BHAKTA

Since the general legislation enacted in 1981, it was paradoxical that what sort of judicial control or
intervention is necessary with reference to arbitration award. In this regard, two issues were unsettled
viz; (a) what about writ jurisdiction in arbitral award? (b) After the first instance of judicial control
on the limited aground of arbitration legislation, whether or not right to appeal for dissatisfies party
should be provided. Arbitration law was silent on the is two issues continuously though Supreme Court
has tried to develop some standard on the basis of creative interpretation in line with international
practices and principle of ADR. The attempt of court clearly manifested in the case of M.D. Chandra
Krishna Jha v. Pro. Dinesh Bhakta etal. (2059), however, is not satisfactory for the settlement of
commercial dispute. In this case court held that if there is no any alternative remedy upon the
Appellate court decision regarding the arbitration, writ jurisdiction could be prevailed in Supreme
Court.?® By this precedent, it ultimately produces that every case falls within the section 30 of present
general Arbitration Act, 1999, needs to provide writ jurisdiction on Supreme Court if parties are
interested to check the validity of award which is not the intention of parliament. Beauty or advantage
of commercial arbitration relies on its speedy, less procedural, decision by experts and less costly
informal justice system but in the other hand we are making its process lengthier by providing writ

jurisdiction on every case falls under section 30 of Arbitration Act, 1999.

However, in aforementioned case, the court strictly rejected the notion of appeal upon the appellate
court decision which is a very positive interpretation to facilitate and promote commercial arbitration
in Nepal. Since then our legal system is also providing stability in this regard which gives sound and
predictable message towards international or domestic community. Supreme Court thus appear to
be very clearregarding the finality of any matter referred to arbitration and take particular care that
the court do notintervene in such proceedings outside the mandate of the Act.

5) FINDINGS:

» Arbitration, as a method of commercial dispute resolution is popular because it provides party
participation, finality, enforceability, cost reductions, privacy, speedy relief, more amicable post-

dispute relations, and a neutral and expert forum.

» The arbitrator has very broad power under section 21 of the Arbitration Act, 1999 to issue interim
orders but it does not provide for measures to insure execution of such power. The act is quiet as
to measure of penalties to be given to parties who disobey the orders of arbitrators.

» The modern international commercial arbitration as a technocratic mechanism of dispute
settlements, with a particular set of rules and doctrines, is began to emerge in ZOth century.
Recently it is obvious fact that arbitration is the dominant method of settling international
disputes; and at the same time it has become and almost self-sufficient institution with a
worldwide consensus on the principles such as party autonomy, fair hearing and equal treatment
to the parties, independences and impartial arbitrators, limited court interference, recognition

35 On behalf of Agriculture Goods Corp., M.D. Chandra Krishna Jha v. Pro. Dinesh Bhakta et.al., NKP, 2059, p. 285.
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and enforcement of award etc. However, it is still relied upon the domestic legal framework and
formal court for several purposes.

Adoption of the New York Convention on Recognition and Enforcement of Foreign Arbitral Awards,
1958 is currently the most successful multilateral convention in international commercial law.
However, application of the New York Convention does not affect the validity of provisions of
other international treaties, nor the convention replaces national law governing the enforcement of

foreign arbitral awards.

Further the most prominent development in relation of development of international commercial
arbitration was the establishment of UNCITRAL; this was established by a resolution of the UN
General Assembly in 1966 to promote harmony and unity in international trade. And important
development spread of international arbitration was the adoption of the arbitration rules by the
UNCITRAL in 1976. Rules have been acceptable in large segment by almost all legal system of the

world.

In addition, UNCITRAL in 1985 issued a Model Law on International Commercial Arbitration
that has influenced the modern national arbitration legislation of various countries and played a

significant role to harmonizing the disparate national laws on arbitration.

However, the New York Convention regarded the state would remain the source of arbitration law.
Likewise, The Model Law is also not complete, it must be supplemented by additional provisions
at time of enactment and it has by most states that have adopted it. The Model Law is currently

amended in 2006 considering several measures that are accepted to enhance its effectiveness.

Nonetheless, because of dependency of New York Convention on national laws, the enforcement
procedure of foreign awards is considered the weakest link in the chain of international dispute
resolution. Still, there are dominant place of national legislation because the awards are binding
and enforceable only in accordance with the rules of procedure in force in the host state.

Since the New York Convention provides room to domestic law of each county to determine
the kind of control of arbitral awards, so there are disparities in national legislation which as
regards the types of recourse against an arbitral awards available to the parties presents a major
difficulty in harmonizing international arbitration legislation even after enforcement of New York
Convention.

The most significant development in national legislation was the enactment ofa new Arbitration Act,
1999, which has influenced by UNCITRAL Model Law 1985, has ensured to conduct international
commercial arbitration in Nepal without unwanted judicial instruction. Following the Model
Law, the act has highly regarded to the universally desired norms of harmonizing process of the
arbitration. Such as, party autonomy, fair and equitable treatment to the parties, limited and clear

grounds of judicial supervision, enforcement of foreign awards etc.
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» The grounds for setting aside as set out in the Model Law as well as Arbitration Act, 1999 are
almost identical. An application for setting aside may only be made to a court in the state where
the award was rendered whereas an application for enforcement might be made in a court of
any state. For that reason, the grounds relating to public policy and non- arbitrability still may
vary in substance with the law applied by the court.

»  Arbitration (court procedure) Regulation, 2002 has prescribed same fees for the enforcement of
the awards made by either domestic or foreign arbitrators. It has also not provided substantially
more onerous conditions of the recognition or enforcement of foreign awards in comparison of
the domestic awards. In this light, the Nepalese law has given a confirmation to the obligation so
as provided by the Article III of the New York Convention, 1958.

» Major problem of Nepalese arbitration system is the delay in court procedure, which has put
the objective of arbitration into peril. The time consumed by the court is alarmingly high even
now as in the past.

» Judiciary is not reforming, it is most vital are of commercial arbitration. The provisions of Arbitration
Act are sometime seen to be exercise by the Appeal Court Judges withouta proper understanding
of provisions. So, there is not improvement of disposal and cases which are locked between the
Arbitrational tribunal and Courts, where the parties instead of getting justice imperiously have to

bear with unreasonable and considerable delays.

> Local self-Government Act, 1999, which has mentioned provision of arbitration to settlement of
disputes of village and municipal areas but until now but lack of rules and regulations the Act is
not active so to settle small disputes the people are compelled to go the court by walking 2 or 3
days, it is being very difficulty.

» Code of Conducts is not made which is necessary for the arbitrators for the satisfied to the parties

and justice

6) CONCLUSION:

Arbitration as a privatized system of dispute resolution has the great importance in the present context
of free trade, liberalization, privatization and globalization and inter-dependent world economy. After
the establishment of WTO and its worldwide influence in the world trade and world economy, and the
expansion of trade and commerce, the importance of arbitration is increased both in national and
international level. Arbitration is the submission of a dispute to a neutral, non-judicial third party
(arbitrator) who issues a binding decision by resolving the dispute.In another words, arbitration is a
procedure in which a dispute is submitted, by the agreement of the parties, to one or more arbitrators
who make a binding decision on the dispute. In choosing arbitration, the parties choose for a private
dispute resolution procedure instead of going to court. To arbitrate means to settle a dispute between

parties by referring it to an arbitrator instead of going to court.

There are various methods of dispute settlement mechanisms like state provided mechanism as court
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adjudication, alternative methods as arbitration and conciliation. The decision is one that depends on
the relative advantages and disadvantages of the available methods. As the number of the international
disputes increases so too does the use of arbitration to resolve them. The non-judicial nature of
arbitration makes it both attractive and effective for several reasons. Today, it is an uncontested fact
that arbitration is the dominant method of settling international commercial disputes because of more
or less uniformities and harmonization of the arbitral process. Several arbitral institutions are emerged
to provide effective and expertise services in the fields. It has developed as a more technical and
sophisticated mechanism of international commercial disputes settlement. The practice of settling
disputes through arbitral intuitions still lacks in Nepal.

The ambition of the business-friendly arbitration law has been the minimum control and maximum
assistance of the court to arbitration system. Modern approach of arbitration law is minimization of
the participation of the court in arbitration system to the lowestlevel because arbitration is rooted in
the principle of freedom of contract. So, the parties can exclude the jurisdiction of courts and choose
arbitration as dispute settlement method by means of arbitration agreement.

The Arbitration Act, 1999 which is based on UNCITRAL Model Law, has in order to address the
present momentum of global economic relations with the Nepalese economy, tried to incorporate
improvements on old laws. But the act has many deficiencies which makes it difficult to provide an
effective mechanism for the settlement of commercial disputes. As the member of WTO, Nepal has to

improve the act in accordance with the changing national and international scenario.

Despite the few drawbacks of commercial arbitration it is popular in domestic as well as international
commercial dispute resolution. It would be better to adopt uniform and harmonize way of arbitration
standards and enforcement of award to facilitate transactional nature of business activity to achieve

‘comparative advantage’ from business transaction under the public international law

7) RECOMMENDATIONS:

> The Arbitration Act 1999 has been enacted in the line with the UNCITRAL Model law, but the
objective of the act has not been spelled out in its preamble, so it has to be clarified in its
subsequent amendment.

” o«

> Silence of the act to define the words “commercial”, “arbitration”, “award”, “international arbitration”,

“foreign award” have necessitated their definitions to be made in the act.

»  Lack of definitions of the words “public policy” and “public interest” used in section 30 of the act,
has been a subject matter of ambiguity for the reason that there is a danger that by exercising
its discretionary power of interpretation the court may reject any award. Therefore the words
should be precisely defined.

» Institutional Arbitration need to be recognized in line with article 2(a) of the Model Law. The
government should encourage to private sectors in all segments of economic activities and help
to establish and strengthen the institutions of the respective fields.

» Under the modern arbitration law, award is not subject to appeal on the merits. There is mo
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authentic authority to take charge of supervision over the performance of the arbitrators, which
may cause of injustice and malpractice in the arbitration process. In his regard, code of conduct
for arbitrators should be provisioned.

Arbitral tribunals should have the primary power to order provisional and conservatory measures.
The state courts should not interfere on such matters rather it must provide assistance to arbitral

tribunal upon their request, i.e. by issuing orders or letters of request.

The Arbitration Act, 1999 does not provide space for conciliation so it is important to include
conciliation proceedings along with arbitration in the act.

Even Nepalese law regarding arbitration has been valued for being in line with Model Law; it
has number of deficiencies remains which provisions are obvious to harmonize with Model Law.

Delay on finality regarding arbitration award made by arbitrator should be avoid. For this writ
jurisdiction should not entertained by Supreme Court in the name of alternative remedy in all case
but make specific interpretation to address genuine issue of law not fact.

Delay itself increases the cost. It can be reduced by speedy proceeding and schedule hearing by
arbitrators. Arbitrators are engaged on their own profession and their business may postpone the

date of arbitral hearing. So, it should be managed accordingly.

Commercial bench is running in nursery phase for the dispute resolution. court mediation and
arbitration is necessary for the disputing parties .so, Nepalese commercial bench should be

most effective by making special man power, trainings dividing proper budgets, physical materials

It isn’t necessary to recognize any particular arbitral organization by organizations for the
proceeding of arbitration. And, up to date, court is not seenreluctant to hear petition upon voluntary
arbitration award.

When making contract, every factual situation may arise in future can’t be incorporated. It
indicates that parties must be aware in the making of subject of contract and arbitration clause.
Otherwise one party may become vulnerable. To address this problem when making arbitration
clause before or after arising the dispute there must include on clause saying that arbitrator has
given the consent by both or all party to act under the principle of ex aqua et bono and amiable
compositor if need in future course of time which may arise by the cause of unclear or insufficient

provisions or contract or procedural or substantive aspect of law.

Both, arbitral and testimonial immunities are necessary for arbitrators. For this, it needs to
develop certain rule or standards which may enable the arbitrators to think that they are
protected when acting in fair manner.

Law should be clear in regard to court appointed umpire and third arbitrator.
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CONSTRUCTION DISPUTES: HOW TO
RESOLVE THEM

Gyanendra Prasad Kayastha
Civil Engineer Former General Secretary of NEPCA

Introduction:
How do construction disputes arise?

Before we delve into ways to resolve construction disputes, it is essential to closely assess what causes
construction disputes. Construction disputes stern as a result of disagreement between the parties
involved in a contract. The violation may be perceived or confirmed violation of the contractual
obligations by either party. The three primary factors that lead to construction disputes are issues with
contracts, behavior, and contractual problems.

Issues with contracts:

Typical forms of contracts pre-describe the obligations and risks each party is willing to bear. Due to the
rigid nature of such agreements, they become unsustainable over extended periods, and it forces the
parties involved in the contract to operate under uncertain terms. When conditions of uncertainty arise
in a contract, they lead to a shift in the risks and obligations among the parties involved. Consequently,
disputes may occur due to the perceived change in risk allocation in the contract.

Behavior:

Since contracts do not cover every eventuality, problems may arise in areas where the contract remains
silent. When such disputes arise, parties may want to gain as much as possible from each other. Equally,
the parties may have different perceptions of the facts surrounding the contract. One party may have
unrealistic expectations, thus affecting the ability to reach amicable agreements. Also, a party may refuse
to perform their contractual duties in a bid to avoid liability.

Project Uncertainty:
Project uncertainty is the difference in the amount of information needed to start a project and the
available information. The information required depends on the complexity of the performance

requirements, project scope, time, and budget. The information available is dependent on planning
effectiveness, collection, and interpretation of the information at hand.

When there is a high level of uncertainty, the stakeholders cannot plan for every project detail before
work commences. With such a high level of uncertainty, project details and specifications may change,
leading to disputes.

Common types of construction disputes:

Due to the nature of construction projects, there are various ways in which construction disputes can
arise. Below are some of the common types of construction disputes.
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1. Change of finish date:

All of us are familiar with the adage that “time is money.” In modern construction projects, this adage is
also true. A change in the finish date may lead to increased project costs. Contractors may incur additional
fees from idle labor or equipment. Rental charges of equipment may accrue even though the equipment
is lying idle. Supervisors and workers may also be idle, leading to unrecoverable costs. Therefore, these
changes in finishing dates put a lot of pressure on contractors and may even affect their other projects.
This will result in a considerable loss in profit.

2. Delays:

When delays occur, the party responsible should issue a notice in writing, letter, or electronic mail. The
written notices clarify and pass on complete information to all the involved project stakeholders. Delays
bring about disputes as to who should bear the responsibility for them. Most construction contracts deal
with delays by extending the time of completion. The owner can keep the rights to recover the damages
from the delays from the contractor. FIDIC conditions of contracts state that a contractor is supposed to
give notices on circumstances that may lead to delays beforehand, or else they may lose the rights for
time extension or compensation.

3. Design:

Mistakes in design can also lead to additional costs, which become the cause of delays. There is no planning
sequence followed for the release of design information, which impacts construction. Design teams
may also abrogate their responsibility leaving the Contractor in harm’s way to solve design problems
independently. In so doing, the Contractor unknowingly assumes the risks of impending design failures.

4., Goals:

Subcontracted firms engaged in large construction contracts may employ a lot of personnel. Each of
these firms may have its own goals and commitments that are not compatible with the goals of other key
players in the project. As expected, this may lead to disputes.

5. Quality of materials:

Sometimes disputes may come up as a result of the quality of materials used. Specifications may be
vague on the conflicts, and each party may have different views on whether the quality is in accordance
to contract specifications. The parties may have different opinions as to whether the quality and craft
are sufficient. This can lead to additional contract costs that may lead to many costly disputes if left
unresolved.

6. Difficult projects:

The project stakeholders may need to carry out proper risk management before a project commences,
and more often than not, this is not done. Projects take longer than planned if there is insufficient
accounting of possible risks associated with a project’s complexity. The delays and claims remove the
owner’s rights to claim for delays or damages.

How to resolve a dispute:

It is unlikely for a project to run from start to finish without a dispute arising. Unfortunately, most dispute
resolution procedures are an afterthought by Contractors who focus on scope and price. However, it

takes just one bad experience for one to handle dispute resolution more seriously. There are primarily
four main methods in resolving contractual construction disputes, as discussed below.

NEPCH POUSH, 2079 | 17




1. Negotiation:

Usually, negotiation is the first part of dispute resolution. Negotiation is when the parties in dispute try
to reach amicable conclusions between themselves before moving further to other means of dispute
resolution. It is the easiest, least expensive, and could yield the most immediate productive results. If it
does not deliver results, it at least maps out the actual points of disagreement so that the parties know
where they stand.

2. Mediation:
Mediation is when the parties in dispute involve a neutral third party to help in resolving the dispute.
Mediation is not a legally binding method of conflict resolution but is one of the most effective ways to

get out of a situation before it worsens. The parties attempt to reach a just resolution outside the court
before moving to other means.

3. Arbitration:

Arbitration is the method,Contractors and Lawyers prefer when it comes to dispute resolution. Most
Contractors list it as the way to address disputes in contractual terms. If the parties opt for arbitration,
they must choose a neutral third party with the relevant experience to bring them to an amicable
solution. Unlike in mediation, the arbitrator gives the final verdict to the conflict, whereas in mediation,
the mediator only assists the parties to conclude. The costs of arbitration are significantly higher, and the
decisions are legally binding in some jurisdictions.

4. Litigation:

Litigation involves trials that are enforceable and legally binding. It is the most thorough, complex, and
costly dispute resolution process. It is also very slow, so most parties opt for other dispute resolution
processes instead.

Preventing disputes:

Disputes in construction are prevalent, and preventing a conflict is better than solving one in the first
place. Sometimes parties end up aborting entire projects if they cannot make successfully deliberate on
disputes. Below are some of the best ways of preventing conflicts/disputes.

1. Clear contract documents:

It is fundamental that the contract documents are as clear as brief as possible, incorporating balanced
risk sharing provisions between the Employer and the Contractor. The contract specification must be
clear and complete in all respects.

2. Adequate site investigations:
Design should be based on adequate site investigations to minimize disputes.
3. Clear payment terms:

Most construction projects work based on interim payment cycles. A contract should have agreed on dates
where payment applications should be made, related payment notices issued, and the actual payment
release. This system of predetermined payment dates and terms reduces the likelihood of disputes.

4. Communication:

Disputes also arise when the parties fail to maintain communication. Most Developers and Contractors
communicate when the project commences and expect everything to run smoothly according to plan.
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This is often not the case, and parties should share at every stage of the project to address any challenges
that pop up during the construction process.

5. Keep records:

Having a normal gentleman’s agreement is the worst mistake you can make in construction. Always
ensure that you put everything in writing. Records should include notices, letters, emails, photos, and
diaries. Construction is an expensive affair, and you risk losing a lot of money if you do not put everything
in writing. Record keeping removes any doubts about agreements made by the parties.

6. Follow the contract:

The involved parties should ensure that they understand the contract in place with all the clauses, terms,
and amendments. Most projects adopt a standard building contract and make changes to transfer the
risks. These changes need to be negotiated and understood. Once both parties understand the contract,
they should follow all the contract provisions uninterruptedly throughout the project’s lifecycle.

Conclusion:

A project’s success depends on how fast critical problems are identified and communicated to the
appropriate parties to resolve them. Dispute shall be immediately resolved as far as possible, not keep
pending until the construction is completed. Implementation of construction contracts with proper
contract admiration helps achieve success and prevents the never-ending disputes likely to drown the
project’s success.
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COVID - 19 and its Contractual
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This article is intended to bring about attention to the burgeoning problems in the development works
due to the Covid-19 and its related impacts on the existing and new contracts which were started pre
and post Covid -19 period in the year 2020 till early 2022. The impacts born were of various market
situations, import problems, manufacturer’s constraints, disruptions due to lock downs and shut downs,
travel and transport restrictions implemented by various countries. Apart from this there were other
commercial and cost issues, delays and extension of time, contractual provisions such as force majeure,
insurance coverage and delay penalties etc. All these issues complicated the matter rendering the
contract performance to a minimum or a complete shutdown.

The commencement of the contract is an agreement betweentheemployer and the service provider to
carry out the designated works or services for an agreed amount, time and quality as per the employer’s
specification. While carrying out the work the contractor is expected to perform and complete the works
or services within the stipulated cost and time. The contractor or the service provider is not entitled to
ask or recover any additional cost or time for carrying the works unless provided in the contract. The
specification typically states the design, material to be used and quality of the work to be performed.

It is understood that while carrying out the said work, main standard provisions in the contract are to
be followed. But during the execution the work they may be facing different disruptive conditions and
issues such as covid-19 or such. The uncertainties of the working condition, labor issues, force majeure
issues, trading conditions, supplier’s delays, import /export restrictions, travel and transport disruptions
and similarmany more conditions may render the contracts to be stalled or stopped. It is important that
the contract signed between the parties be fulfilled and the challenges of such contentious issues are
overcome through suitable resolution mechanism protecting the future of the contracts and maintaining
harmonious contractual and commercial relations between the parties.

Under such circumstances what relief can be sought by the contractor and or the employer this is the
main question before all the major contracts being implemented. In all of the above-mentioned cases
it is essential to look into the provisions of the contract and consider how to address those pertaining
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issues as described above for the delays, disruptions, rising costs etc. It may be by allocating and sharing
of the risks, so unusual in nature, and not essentially defined in the contract, between the parties and
identifying the liabilities clauses and seeking resolution through provisions of insurances and or sharing
of the costs to complete the work in the interest of both the parties.

It is important that both parties understand and discuss the potential risks and liabilities and be clear
about it. What provisions are provided in the contract. Is covid 19 essentially a force majeure issue?
Can it be considered to be natural and unavoidable circumstance contributing adversely to the contract
performance. Likewise, whether the contract clearly defines such pandemic as force majeure issue. It is
observed, normally a force majeure clause allows for extension of time withoutany financial compensation.
But in this covid -19 case its scale of impact nationally and internationally is significantly large affecting
all sectors of the society including travel, transport, manufacturing, etc. which are essentially components
to the contract performance. This has also affected the commercial and cost related issues.Its resolution
and compensation mechanism should be sought primarily through the provisions of the contractsand or

suitably agreeing to amend and address the particular issue in question.
Information about has government taken any lawful compensation or relief decisions in this context? Or,

Has it been considered, that the disruption of the contractis unbearable and the services un-procurable
and un-performable., then to take extreme steps including mutual consent to terminate the contract if

the consequence is beyond the anticipated proportions?
Potential Resolution:

First of all, it is important to analyze step by step the problem encountered. Understanding the problem,
its provisions in the contract and the relation between covid -19 and the specific relief to be provided.
Thereafter suitable resolution should be discussed and agreed to provide suitable relief package sought

by the contractor.

Force majeure provision usually mentions epidemic, pandemic or outburst of a disease etc. In such cases
covid -19 is pandemic and certainly fits into the definition of the force majeure to provide the suitable

relief.

However, if the force majeure specifically mentions events involving the nature then covid -19 pandemic
may not fall under the force majeure definition. Then in such case Pandemic may not be relevant and
therefore no compensation or relief be provided. In such cases suitable legal solution may be sought to
address the dispute in question.

There could be other references made as “unforceability’ or ‘Act of God’ where the parties have specifically
mentioned pandemic, wars, riots, hurricanes, flood, epidemics, natural disaster etc. then in such cases
covid -19 may likely be the case for the compensation.

It should also be noted that timely notification of force majeure has been issued. Is time limit and the
procedure followed.
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As there are no general clauses in the contract for this kind and extent of worldwide issue,discussion
should be held whether to allow the force majeure issue grant time extension without any corresponding
price adjustment or with price adjustment. Covid -19 has certainly caused delay and disruption in the
performance of the contract. The relief sought is in terms of time extension and the cost compensation.
If such relief is not mutually accepted contract termination could be an eventuality. The contractor or the
employer may seek legal provision against or for the termination given by the either party.

Possible way out and Recommendations:

To avoid further disruption of the work and the performance of th