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NEPCA AT A GLANCE

Nepal Council of Arbitration "NEPCA" founded in 1991 is an autonomous and non-profitable

organization, established to administer arbitration and other alternative methods of dispute resolution
in an expeditious and less expensive manner by arranging co-operation from the concerned sector.
Furthermore, it is committed for the institutional development of Acts and proceedings related thereto,
for the settlement of national and international disputes of development, construction, industry, trade
and other nature which are to be resolved through arbitration.

NEPCA provides administrative services for arbitrating different kinds of dispute at reasonable fees. The
council is not involved in deciding cases but supplies lists of individuals from which the parties mutually
select impartial arbitrators. Arbitration is conducted by specific rules and procedures, and the awards by

arbitrators are legally binding and enforceable.

NEPCA provides arbitration facilities for settlement of all types of commercial and construction disputes
between Nepalese parties or between Nepalese and foreign parties. Arbitration procedures of NEPCA
are framed in accordance with international standards and it maintains comprehensive list of Panel of
arbitrators.

Experts in various fields and professions renowned for their knowledge, integrity and dispute resolution

skills are listed on the council's Panel of Arbitrators for referrals to parties involved in disputes.
Main objectives

e To initiate, promote, protect and to institutionally develop activities relating to arbitration including
other alternative methods of dispute resolution in Nepal.

e To provide necessary suggestions to the concerned agencies for the periodical amendment
and alteration to and development of prevailing laws and regulations relating to arbitration, by
undertaking study, analysis and research on them, and to generate favourable public opinion for this

purpose.

e To arrange and manage all kinds of services, facilities and instruments as required for the settlement
of disputes, of national and international nature arising within the territory of Nepal, to be settled
through arbitration and other alternative methods of dispute resolution with the assistance of the

Council.

e To maintain relation with individuals and institutions involved in different professions and business
for arbitration of disputes relating to various nature and subject matters, and to prepare the list of

proper arbitrators.

e To prepare code of conduct of arbitrators and to create proper environment for its implementation.
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To maintain relation with individuals and institutions involved in different professions and business
for arbitration of disputes relating to various nature and subject matters, and to prepare the list of
proper arbitrators.

To prepare code of conduct of arbitrators and to create proper environment for its implementation.
As regards resolving disputes of national and international character occurring within the Nepalese
territory that need to be decided by the Council through arbitration and other alternative means,
to provide for and ensure all kinds of services, facilities and means, subject to prevailing laws,
including framing internal work procedures concerning arbitration and internal rules for all kinds
of proceedings including administrative, and to implement or cause to implement them.

Supplementary objectives

To organize necessary training, instruction, symposium, workshop and talk programs for the
development of skilled Nepalese manpower needed for the resolution of all kinds of disputes
through arbitration and other alternative methods.

To establish a well-equipped library having collected books, journals, and rules and regulations of
national, international and regional institutions, on arbitration and other alternative methods.

To acquire membership of other national, international and regional institutions having
similar objectives, to provide its membership to them and to maintain relationship,
cooperation, exchange experiences and views with such organizations and institutions.

To receive, earn, acquire, possess and dispose of movable and immovable properties for the uplifting
of the Council.

To hire or give on rent land and building for the purpose of the Council.

Organization structure

The General Assembly is the main deliberative body of the Council which consists of the Members of
NEPCA; Ordinary and Life, Individual and Institutional. This general body elects executive committee for
a term of three years and provides suggestions/directions to the executive committee as required.The
Executive Committee then elects the office bearers.

Membership

Any institution, individual, agency, law practitioner, engineer, jurist, judge, construction contractor etc.,
directly or indirectly engaged in the activities and proceedings relating to arbitration are eligible for the
membership of the Council.

Types of membership

The Council has the following three types of members.

1. Individual Member

a. Life Member

b. Ordinary Member




2. Institutional Member

a. Ordinary member
Qualifications for membership

An Individual who is a graduate and has been involved in activities relating to arbitration shall be eligible
for individual membership of the Council. Such individual shall be eligible for life membership once he/

she has attained the age of 40 years.

Any institution established under the prevailing laws and associated directly or indirectly with the
activities relating to arbitration shall be eligible for institutional membership.

Services offered

NEPCA provides administrative services for arbitrating different kinds of dispute at reasonable fees. The
council is not involved in deciding cases but supplies lists of individuals from which the parties mutually
select impartial arbitrators. Arbitration is conducted by specific rules and procedures, and the awards by

arbitrators are legally binding and enforceable.
Arbitration Facilities

NEPCA provides arbitration facilities for settlement of all types of commercial and construction disputes

between Nepalese parties or between Nepalese and foreign parties.

Arbitration procedures of NEPCA are framed in accordance with international standards and it maintains
a comprehensive list of Panel of arbitrators.

Arbitrators panel

Experts in various fields and professions renowned for their knowledge, integrity and dispute resolution
skills are listed on the Council's Panel of Arbitrators for referrals to parties involved in disputes.

Informational Services

NEPCA provides information and advice to interested parties concerning arbitration laws and
facilities and maintains cooperative links with national and international bodies throughout the world.
Training

NEPCA conducts trainings, workshops, seminars, conferences, talk programs, skill development
program, etc. regularly within the country to promote wider use and better understanding of arbitration,

mediation, adjudication, dispute board decision and other conflict resolution processes. Programs can

be specially designed as per the need of individual groups and member organizations.
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Amicable settlement for the
construction disputes in the perspective
of Nepalese Construction Claims

Abhushan Neupane
Civil Engineer
Hydro Solutions Pvt. Ltd.

1. What is an amicable settlement?

An amicable settlement is a process where the parties to a dispute find ways to resolve their differences
in a friendly and non-contentious way. To achieve an amicable settlement, the parties need to be willing to
make concessions for the sake of reaching an agreement. Without the desire to make an effort to settle a
legal case, it will be nearly impossible to achieve an amicable settlement. When parties reach an amicable
settlement, they will either do it based on their desire to resolve their dispute or will use the services of
a mediator or a lawyer to support them in the process. The Parties shall use their best efforts to settle
amicably any dispute, controversy or claim arising out of, or relating to this Purchase Order or the breach,
termination or invalidity thereof.

In one of the procedures of amicable settlement of construction disputes an independent third party (as a
neutral person), in strict confidentiality, conducts a process to facilitate the parties in settling an existing
dispute. The role of the independent third party is to remain independent, to stay at “arms-length”, and
not to attempt to achieve the best outcome for the one party over the other. Amicable settlement is also
a consensual process and there must be a willingness and a mandate by the participants to arrive at
an amicable settlement outcome. The parties remain free to withdraw from the amicable settlement
procedure at any time and to revert to adjudication, arbitration or litigation, depending on the specific
provisions of the construction contract. (Saice, 2021)

2. Methodological setup for amicable settlement in large construction projects in Nepal

In the large construction projects of Nepal, which use FIDIC documents as their contract administrative
guide, the Claim process is carried out following Clause 20 ( Fidic 1999) or Clause 20 &21 (Fidic 2017).
The claim process commences with clauses 20.1, 20.2, 20.3 and 20.4 of Fidic 1999 before the formal
Amicable settlement process mentioned in clause 20.5. A similar approach has been prescribed for Fidic
2017 suites and is discussed in the following paragraphs.

During the period specified in the Contract after notice of dissatisfaction withthe DAB decision, amicable

settlement procedures have been outlined and practised. However, DAB members do not become involved




in the amicable settlement process. There is no fixed procedure prescribed by FIDIC for an amicable

settlement, however, a neutral facilitator who as an independent third party generally assists in the
amicable settlement process. Other modes of Alternate Dispute resolution like Conciliation, mediation,
and direct negotiation without a facilitator may be the choice. A formal amicable settlement board is not
appropriate as it is similar to DAB. The list of possible amicable settlement facilitators could be reached
from boards like NEPCA or FIDIC. If the amicable settlement procedure is not successful, the case goes to
arbitration as stipulated in Clause 20.5 (amicable settlement of Fidic 1999)

However, in Fidic 2017 suites, after the notice of dissatisfaction (NOD) on a Decision is given, a 28-day
cooling-off period is mandatory before referring the Dispute to Arbitration, during which the parties
shall attempt to settle the differences amicably (Sub-Clause 21.5). However, FIDIC 2017 has been more
proactive for Dispute avoidance as DAB has changed to DAAB (Dispute Avoidance and Adjudication
Board), which can assist the contracting parties in Dispute avoidance from the beginning, the procedures
mentioned in SC 21.3 (Avoidance of Disputes).

3. Public Procurement Regulation (PPR, 2064) approach for amicable settlement

PPR, 2064 has set the procedure for dispute resolution in rule 129 and rule 135. Although there is no
provision of Adjudication in the dispute resolution process, and amicable settlement procedures as
specified in FIDIC suites of contract before formal arbitration hearings. However, PPR 2064 has tried to

solve the disputes earlier to adjudication and arbitration proceedings.

According to rule 129 (Dispute resolution) of PPR 2064 : (1) The procurement contract shall set forth,
inter alia, the matters of dispute to be resolved through mutual consent, process for making application
for the settlement of a dispute, meeting to be held for mutual consent and process of making decisions,
and such a dispute shall be settled accordingly.

Additionally, according to rule 135 (Resolution of the dispute by arbitration): If any dispute that has arisen
between the public entity and the construction entrepreneur, consultant or service provider concerning
the implementation of the procurement contract cannot be resolved through the process referred to
in Rule 129, action shall be initiated for the resolution of such a dispute by arbitration following the

prevailing law. (www.ppmo.gov.np)
4. Introduction to FIDIC Contract Suites&Amicable Settlement Provisions

The FIDIC suite of construction contracts is written and published by the International Federation of
Consulting Engineers. The FIDIC acronym stands for the French version of the Federation’s name
(Federation Internationale des Ingenieurs-Conseil). The best known of the FIDIC contracts are the Red
Book (building and engineering works designed by the Employer) and the Yellow Book (M&E, building
and engineering works designed by the Contractor). The original edition of the Red Book dates back to

1957. In recent years FIDIC has published many new contracts to complement the suite. The first of the
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new contracts was the Orange Book for design, build and turnkey works published in 1995. In 1999 FIDIC
published a revised suite of contracts with updated versions of the Red and Yellow books together with a
Green Book as the short form of contract and a Silver Book for turnkey contracts. (www.fidic.org)

In December 2017 FIDIC released its second edition of the Conditions of Contracts for Plant and Design
Build (“the 2017 Yellow Book”), the Conditions of Contract for Construction (the “2017 Red Book”)
and the Conditions of Contract for EPC/Turnkey (the “Silver Book”), together the “2017 Contracts”. As
expected, FIDIC has made substantial amendments to the dispute resolution provisions from the 1999
Red, Yellow, and Silver Books (together with the “1999 Contracts”), and it has addressed the provisions
relating to the “binding but not-final” Dispute Adjudication Board (“DAB”) decisions which have been the
cause of persistent dispute since the 1999 Contracts were released. (https://www.fenwickelliott.com/)

i.  Amicable settlement in Fidic 1999

Amicable settlement is a non-adversarial approach to dispute resolution. In FIDIC 1999, once a notice
of dissatisfaction has been given under Sub-clause 20.4, both parties shall attempt to settle the dispute
amicably before the commencement of arbitration. Sub-Clause 20.5 requires an attempt at an amicable
settlement, not less than 56 days after the date of the notice of dissatisfaction.

ii. Amicable settlement in FIDIC 2017

According to Fidic 2017 (Red, Yellow and Silver book), the mandatory amicable settlement period has
been reduced from 56 days to 28 days under the 2017 Contracts. Furthermore, where either party fails
to comply with a DAB decision, that failure may be referred directly to arbitration and the amicable
settlement period will not apply. This clarifies that the parties” obligation to “promptly” comply with a
DAB decision means in less than 28 days. (https://www.fenwickelliott.com/)

5. Merits of Amicable Settlement Process

Amicable settlement is part of the interest-based approach to the process of resolving the dispute. The
interests of the parties are addressed in such a manner that they have a better understanding of their
rights and obligations regarding the dispute so that they can explore many different potential solutions,
and understand each other’s perspective towards a win-win solution. The Parties could then take the
necessary decisions and actions in their best interest (as well as for the project) so that the construction
works could proceed without unnecessary costs and delays, including alterations to the works, an
extension of time for completion, mitigating measures regarding the works, suspension or cancellation
of the works, if necessary. It could also act as a filter to prevent a dispute from escalating further to the
more comprehensive procedures. The outcome is usually determined with the Amicable Settlement
Facilitator’s knowledge and experience in a relatively cheap, fast and robust manner over a short period,

and addresses two critical issues:




I.  Whether monetary relief is due to the contractor if he is entitled to that (as positive cash flow is the

lifeblood of the construction industry); and

II. It allows the parties to take mitigating measures if conditions, circumstances and situations are
experienced which are not favourable to the project and their interest. (Saice,2021)

6. Ethical concerns of amicable settlement

The proceedings in Amicable Settlement are confidential with the facilitator (independent third party)
unless otherwise required by law. The respective parties may in private sessions with the Amicable
Settlement Facilitator disclose information to the Amicable Settlement Facilitator that must remain
confidential. The disclosure of such information to the Amicable Settlement Facilitator may be to justify a
party’s bargaining position or to request the Amicable Settlement Facilitator to raise certain questions to
the other party. To achieve common ground, the parties must be free to make admissions and concessions
which, if the amicable settlement fails, will not be used against them to their prejudice in the subsequent
adjudication, arbitration or litigation proceedings.

7. Conclusion

Construction disputes are inevitable in the large construction projects in Nepal. Thus, the proper
procedural approach to minimize or resolve the construction claims is essential. As mandated by both
the FIDIC suites of contract and the Public Procurement Monitoring Office of Nepal, it is recommended to
apply amicable settlement or mutual consent procedures. Even the Dispute boards or neutral facilitators
shall be extensively used to resolve the disputes ( as prescribed in Fidic suite 2017 (SC21.3 (avoidance
of disputes)) so that the construction activities go smoothly with proper handling of construction claims
and disputes. Overall, it will assist proactively in completing any engineering project within Time, Cost
and desired quality.
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Causes-Effects of Contract Delay in Medium
Level Construction Projects of Nepal- Cases
of Bridges and Municipal Projects

Dr. Bal B. Parajuli
Visiting Professor
Himalayan College of Science and Technology

Introduction

Delay in construction projects is always a serious issue as it has been become a source of dispute between
the contracting parties. There have been identified many factors as causes of delay and their impacts
(effects) in construction projects. The causes are sometime country specific: law and orders, war and
terrorism, inflation in local currency or due to role of Clients in design changes, improper availability
of funds, payment delays, unrealistic time durations and political/bureaucratic influences in Pakistan
(Gardezi et.al., 2013); even in Engineering, Procurement and Construction (EPC) contracts, there have
been delay due to various causes (factors: contractor related, equipment related, design related, project
related and material related) in China, where the most critical factor was the contractor related (Nikjow
et.al. 2021); finance related causes have been reported for the most critical factor in delay of construction
project in India, where other causes are in the list for delay of project are Delay in settlement of claims,
contractor’s financial difficulties, delay in payment for extra work/variations by owner, late payment
from contractor to subcontractor or suppliers, variation orders/changes of scope by owner during
construction and changes in designby owner were the highly ranked delay causes (Prasad et.al,, 2019).
Kabre and Kumar (2019) stated the five categories of causes, namely, related to the Employer, contractor,
other interface contractors, force majeure and concurrent delays, which all have the consequences in
time extension and cost in Indian construction projects and analyzed the delay with the cause-effect
method.

Nepal is facing a major problem in construction industry since a long time such as improper planning,
lack of resources and fund, inadequate implementation capacity and efficient technology. Many projects
are delayed fromits intended completion period due to various reasons. Hence the provision of Extension
of Time are legally laid out in Public Procurement Act (PPA), 2063 (Section 56), and Public Procurement
Regulation (PPR), 2064 (Rule 120). Besides these, Standard Bidding Document of Public Procurement
Monitoring Office (PPMO), Standard Procurement Document (SPD) of the World Bank (WB) and Asian
Development Bank (ADB) and International Federation of Consulting Engineers (FIDIC) Books are the

other legal documents for procurement execution and time extension.




In this article, the major causes for delayed have been discussed focusing some bridge projects and
national pride projects and their effects.

Problem Statement

The needs of construction of bridges are identified for the transportation which are major structure for
crossing the rivers in Nepal. The detailed study reports are prepared and considered for the contract.
The planning of such construction projects are made based on the assurance of financial resources too.
The schedule for completion of theprojects have been made by the implementing agency i.e. Department
of Roads, Government of Nepal.

Such implementation schedules of construction have been found some lacks in proper evaluation of
required time for all activities of the projects. Also, the Contractor are found lacking in capacity to analyze
the project and it’s time tocomplete based on his/her resources in terms of manpower, technology and
financial resources. As a result, the project

islikely to delay in completion time. In aresearch conducted of bridges (Suwal and Suwal, 2016), out of 82,
62 (78%) bridges had the time over runs. The cost over runs are found inevitable for such projects due
to extension of time.

Causes of such delays have little considered for the upcoming projects as the facts show there are still
such delays reported and the project becoming even chronic. Further, the effects of the delays are talked
as the project costs onlywhere the service and uses of such project have rarely been addressed.

Objective of Study

Main objective of the research is to assess the cause-effect of the delays in bridge construction. Specific
objectivesare as follows:

To identify the causes of delay with extension of time of the project; andTo find the effect of delay in
project cost and public usages.

Scope and Limitations

This article is produced based on the principle of causes of delays and effects in project where the cases of
few medium projects on bridge constructions projects implemented by DOR and infrastructure projects
implemented by Madhyapur Thimi, Bhaktapur and Budhanilakantha Municipality, Kathmandu, which
are considered the progress inthe date indicated. The samples are taken into link the causes related to
the Employer, Contractor, Consultant and natural/contract itself and their effects on cost of the project.
The result of the findings may not be generalized for all projects.

1. Materials and Methods
Study Area

The study covers the NCB contracts of bridge constructions, mainly, under DOR. However, other projects

in hydropower and water usages are taken as references. Tadi khola bridge (Nuwakot), Melamchi Water
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Supply Project (Sidhupalchowk), Chhorepatan-Nirmalpokhari Road (SNRTP), Kaliaya-Malahai Road
(SNRTP), Construction of Sankheswari bridge (Kavre) and Mauwase Bridge, Udaypur, all have some
extension of time (EOT) or delays.

Data and Information

Though there are delays in most of the projects including national pride projects (eg. Nagdhunga Tunnel
construction, North South Corridors, Madan Bhandari Highway) as of the first trimester progress report
(DOR,2023), the delays (extension of time) in the project completion are as shown in Table 1.

Table 1: Bridge Projects Cases under DOR

of completion

Employer: Technical (hydrology)

. . 137% (1000 . S
Tadi khola 24 Months April 2018 d and drawings, IEE and social issues,
bridge (12 August, Phy: 53.9%, (11&1}: )ril less supervision
(Nuwakot) 2015) Fin. 62.7% 2 Olg) Contractor: Quality construction,
less performance, technical staffs
*Sankheswari 22 Days (16 July 2077.12.22 4345% (956  Time schedule issues
. Employer: Some drawing and
. 0,
Bridge 2018) Phy: 100%, days) A A T -
(Kavre) Fin.9142% (2077/11/16) LAckoftimelysupervision and
instruction,
over payment
Contractor: less performance, LD
fully applied
(Rs. 5,02,400, 10%), poor quality,
lab tests
lacking
Mauwase 33 Months (26 Feb Sep 2022 21% (6.8 Employer: Some drawing issue
Bridge, 2023) Phy:34.9%, months) (Sep i(is(;rlirsactor: s grodionateies, el
Environmental and Social Issue
i 0,
Udaypur Fin. 31.8% 2023 (Sanitation)
(MBHP) (Estimated)

Source: Technical Audit Report, NVC, GON
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As the sample study, the delays (extension of time) in the Municipality projects are as shown in Table
2. Table 2: Projects Cases under Madhyapur Thimi, Bhaktapur and Budhanilakantha Municipality,
Kathmandu

. Initial Duration, Progress, Delay,
Projects . Causes
Date of completion Cost Over run

Construction of Office
building Ward 7
Nagadesh, Madhyapur

Thimi

Construction of
Radiology

Block, Nepal Korea

Friendship
Municipality

Hospital, Madhyapur
Thimi
Construction of

Budhanilkantha
Municipality Hospital
(Nagar Aspatal)
*Construction of
Quarantine Block in

Ditthachaur, Ward
No. 10,

Budhanilakantha

13 Month
(2075/5/22-
2076/8/30),
Completed on
2079/3/20

4 Month
(2077/11/21-
2078/2/24)

Completed on
2080/3/20
18 Month

(2077/3/7-
2078/9/6)
Completed on
2080/3/31

7 days (2077/3/18-

2077/3/25)
Completed on

2080/3/31

Progress: 100%

Delay: 238% (31
Month)

Cost Overrun: 36.18%

Progress: 100%

Delay 625% (25
Month)

Cost Overrun: 6.88%

Progress: 100%
(present

92%)

Delay:100% (18
Month)

Cost Overrun: 5.64%

Progress: 97%
(present

86%)

Delay:15428%
(36Month)

Cost Overrun: 5.64%

Employer: Late design
approvals and

lack of soil investigation,
Late

payment IPC, late decision
of VO

Contractor: Quality
construction, less

performance, technical
staffs

Time schedule issues

Employer: Contractor:
COVID,

Festivals, low performance

Employer: Price
Adjustment, Letter

of Credit closed, COVID
Contractor: COVID, low

performance, Scarcity of
Material

Employer: Unrealistic
plan, Land

unavailability
Contractor: COVID, low

performance, Scarcity of
Material

Source: Project Reports, Budhanilakantha Municipality and MAdhyapurthimi Municipality
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Analysis

Based on above data and references, causes of delay and effects have been analyzed. The intended
completion periods are initially seems unrealistic and prepared in lack of work break down structures.
The above information show the project’s completion periods are extremely abnormal (*) which have the
unrealistic estimation of completion period. In remaining projects are also in delay from 21% to 238%
which are also too high. Results have been drawn and discussed as below.

2. Results and Discussions

Based on the above facts, causes of delay and extension of time for project completions are found ranging
from few months to 36 months. All projects are silent in provision of Dispute Board (DB)/Dispute
Adjudication Board (DAB)as an Alternative Dispute Resolution provisions (ADR).

Causes of Delay

Based on the above information, delays are found as an unavoidable problem which have many possible
causes. The causes of delays can be categorized related to the Employer, Contractor, Consultant and
Natural/contractual aslisted as below (Table 3).

Table 3: Lists of Causes of the Project’s Delay

Natural/

— Technical Issues: Poor

— Unrealistic plan, X .
quality construction,

— Technical issues: improper

study(hydrology, soil) and
drawings,

—Permissions: IEE and social
issues,land unavailability,

— Late payment (some over
payment),

—late decision of variation
orders, andPrice adjustment,
Letter of Credit closed,

improper drains
—Low performance,
—lack of technical staffs,

—Lack of lab tests, poor —— Very nominal LD
. . lockdown,
material quality level or absence .
) . , —Festivals,
— Environmental social of consultant’s .
. ) —Scarcity of
I[ssue (Non-compliance involvement. )
material.

like Sanitary, camp,
Personal Protection

) . Equipment),
- Laalf of tlmgly supervision — Lack of realistic
andinstruction. schedule.
Effects of Delay

The delay of construction projects itself an impact to the public and Employer that lacks the service of
the project intime. It also damages the public image of the project performance.

Most of the variations are to increase the construction cost. As shown in above Table 3, there are
multiple effects oncost such as increase in materials prices, interests, additional insurances and financial

guaranties. The costs of aboveprojects found / found to be increased by 5% to 36%, where further over



runs are possible as the projects are yet to be completed.

In addition, the management cost is also increased as the project managers and staffs have to be engaged

until theproject completes.

So, these effects of delay are to be considered as the results of multiple causes that are mainly related
to the Employer, contractor and engineer or consultants which can be analyzed and planned for the
minimization or reduction of such impacts on the project. However, the natural or unavoidable causes
can be just estimated andprovisioned as the risks and force majeure in the contract documents.

Discussions

A project completion period is based on its activities as it is required to complete technical standards
and specifications. There are few contracts signed with a blunder completion period carelessness and to
some extent unrealistic, example Shankheswari Bridge of Kavre (completion period of bridge (culvert)
of 22 days, which was completed after the delay by 956 days or 435%) and Construction of Quarantine
Block in Dithachaur, Ward No. 10,Budhanilakantha (completion period of 7 days, which seems delayed
by 36 months or 1528%). The completion period of 4 months for Construction of Radiology Block, Nepal
Korea Friendship Municipality Hospital, Madhyapur Thimi seems unrealistic, the project has been
completed after the extension of time for 25 months or 625% of intended completion time.

Reasons for delay of construction of the projects as above mentioned are notified by the projects. The
Employer and contractors, both are contributing the delay. Lack of detailed investigations (hydrology
of Tadi khola bridge, soil investigation in Construction of Office building Ward 7 Nagadesh, Madhyapur
Thimi),

However, some of the reasons cited for extension of time are just application with unclear justification,
mostly in municipalities. The extension of time or delay are common no matter how their magnitudes
are, but are contributingalso in costs.

Employer’s failure to fulfill the contractual requirements are getting government’s permits (land
acquisition and environmental assessment), timely approvals of design and drawings and irregular
monitoring and instruction to proceed works. Some time, the payment of works certified by the engineer
and delay in decision taken on variation orders, price adjustments and rarely case of closing of opening of
the LC accounts for import of good and equipment. Contractor related causes are mainly quality of works
and lack of approved skilled man power. The contractor generally employed the engineers and technical
staffs at minimum and less experiences than stated in the contract. This might be due to maximum
incentives required to pay for more experienced people. The materials of poor quality and lack of efficient
testing laboratory are the poor quality management which is always critical in the project. Contractor

is also often found lacking to comply the environment management plan and health and safety of the

workers. A case of entering into defects liability period (DLP) before starting the construction works and
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paying themaximum liquidated damage (LD) was found in Sankheswari bridge project. Same project was
signed by the contractor in unrealistic completion period also.

Natural causes are unavoidable and considered as stated in contractual conditions, which may/may
not incur the cost for claims, but it has provisions of extension of time. In such case, the LD may not be
applicable; however, the project seems to be delayed.

In principle, risks of causes can be estimated at the beginning of the project development
(conceptualization) and planning. Once the project is considered for implementation, its detail study
has to be conducted properly and accurately with its every break down structures (WBS) and magnitude
for construction, so that the effort and required time of the activities of project can be estimated more
accurately. Also, a clear provision of an Alternative Dispute Resolution (ADR) as a board could ease such
delay by regular inspection and meeting with the parties. As a result, the delay and its magnitudes could
be minimized to a minimum amount.

3. Conclusion and Recommendation

In conclusion, the Employer, Contractor and too some extent Consultant (Engineer) can minimize the
delay and its cost overruns of the project by taking the above causes of delays except unavoidable
reasons. Causes of delay are found in resources (skilled manpower, investment), construction tools and
equipment, legal permissions and environmental/social issues, timely payments and timely issuance
and approvals of design/drawings.

Employer and contractor, mainly in some cases, are found to be less aware about the project details and
required resources and time. Unrealistic planning and schedules are abnormal (totally unachievable)
completion time for a project. More accurate is the Detailed Project Report with its WBS, required
completion time will be more accurate which minimizes the delay in completion of project.

Employer and Contractor with consultants are also lacking in adoption of teamwork approach instead
either looks the loopholes for delay and claims.

Hence, the employer generally can prepare more accurate project reports so that it’s required resources,
cost, time and risks for timely completion of project where the contractor are equally liable to study
the project’s requirementswith its cost and time. As far as possible, there should be a realistic approach
to be followed by the all parties, so that the project could be completed in time without or with a very
nominal variations in time and costs. The parties should implement the project with timely monitoring
and evaluation applying the project management tools such as logical framework, S-curve and schedule

controlling tools.
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The Contract is an agreement between two or more parties to do or not to do something enforceable by
law. Contracts are an essential aspect of business transactions and legal agreements. They ensure clarity,
mutual understanding, and provide a framework for enforcing rights and obligations of the parties in
contract. However, in order to fully comprehend the rights and obligations outlined within a contract,
one must turn to the process of contract interpretation. This article aims to shed light on the complexities
of interpreting contracts in a legal setting to resolve contractual disputes.

As any contract consists of a set of languages to manifest the intentions of parties to the contract regarding
their rights, and obligations, it is open to multiple interpretations or are ambiguous in their terms and
conditions. Contractual ambiguities exist for numerous reasons, e.g., parties typically lack the knowledge
and foresightnecessary to anticipate every contingency thatmightbe worth addressingin theiragreement.
In such cases, the interpretation helps to determine the true intension of the parties in the contract.
Interpretation becomes essential when a word or sentence is ambiguous or gives dual meaning. Contract
interpretation is crucial if a dispute arises over the terms of the contract or the language and definitions
that were used in the contract. If the parties to the contract cannot reach an agreement regarding what
the terms mean, it may require to file a lawsuit in order to have the review of the contract by a court
of law. Also, when a dispute arises between parties regarding the rights, obligations, or performance
under a contract, interpretation is vital in resolving these conflicts. The interpretation clarifies the
parties' intentions and helps determine their respective rights and obligations. Clear and consistent
interpretation of contracts promotes business certainty. Parties involved in contractual relationships
rely on the understanding of their rights and obligations to make informed business decisions. Having a
consistent and reliable framework for contract interpretation creates predictability and reduces the risk

of confusion or misunderstanding.

Contract interpretation becomes important when unforeseen circumstances arise that were not
specifically addressed in the contract. The courts may have to interpret the existing terms of the contract
or apply legal principles to determine how the contract should be interpreted in light of these unforeseen
circumstances. In order to enforce a contract, the courts need to understand its terms and conditions



accurately. Interpretation helps the courts comprehend the meaning of the contract so that they can

apply the appropriate legal principles in determining the rights and liabilities of the parties. Overall,
the interpretation of a contract provides clarity, resolves disputes, and ensures that parties are held
accountable to the terms of their agreement. It is an essential aspect of contract law that promotes
fairness, justice, and predictability in commercial transactions.

The most fundamental tenet regulating the interpretation of contracts is that the interpretation of
a contract is the determination of the common intent of the parties (Ottinger, Patrick S., 2000). The
interpretation of a contract involves analyzing the terms and conditions used in order to determine
the intended meaning and obligations of the parties involved. The goal is to understand the contract's
provisions, rights, and responsibilities of each party.Interpretation is usually the label applied to the
process of uncovering meaning and seeking to understand an object in a situation where there is some
doubt or room for difference of opinion (Mitchell, Catherine, 2007).

The interpretation is to find out the true sense of the words.It is the art of discovering the true meaning
of words. Interpretation involves an ascertainment of the meaning of the words and provisions of a
contract.Interpretation identifies the meaning of some words or actions, construction their legal effect
(Klass, Gregory, 2018). Interpretation of contract gives the meanings to words as near to the intention
of the parties to the contract and the law governing the same.Contract interpretation is the process of
determining the meaning of the words of a contract. The aim of contract interpretation is to determine
the intent of the parties at the time the agreement was made. But achieving this job can be a tough task
as the party’s intent is often unclear and disputed. The ultimate goal of contract interpretation is to come
to a demarcation which most clearly reflects the original intent of the parties who created the contract.

In order to properly interpret a contract, several guiding principles or rules are commonly applied.
Although the precise rules may vary by jurisdiction, the following are some general principles that are

frequently used to interpret contracts:
1. Literal Rule of Interpretation

In literal rule of interpretation, the words used in a contract is construed ‘as it is’ to find out the intension
of parties. The contract is interpreted focusing the words or sentences used in the contract. If there is one
direct or specific meaning of any provision in the contract then there is no need for further interpretation.
In other words, it can be said as what contract says and not what contract means. Literal language is
used to mean exactly what is written in the contract.The rule of literal interpretation underlines that
the primary objective of contract interpretation is to ascertain the intention of the parties based solely
on the plain and ordinary meaning of the language of the contract. It holds that the words used in the
contract should be taken at face value, without any additional meanings or implications. By adhering

strictly to the literal interpretation, it is targeted to respect and uphold the intentions expressed by the

parties when forming the contract. This approach ensures certainty, predictability, and the preservation
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of freedom to contract. This will not resort to extrinsic evidence or subjective interpretations unless the
contract itself is truly unclear or ambiguous.Moreover, it may consider the surrounding circumstances
and the intentions of the parties if the literal interpretation would lead to an absurd or commercially

unreasonable outcome. In such case, the interpretation of contract attracts other rule of interpretation.

Theliteral rule of interpretationis also known as Plain Meaning Rule of Interpretation or Grammatical Rule
of Interpretation. The plain meaning rule is a fundamental principle employed in contract interpretation.
It suggests that if the contract's language is clear and unambiguous, the effect to the plain and ordinary
meaning of the terms used is given. Under this rule, external evidence or subsequent conduct is generally
irrelevant unless a literal interpretation would lead to an absurd or illogical outcome.Contract document
should be construed according to the ordinary grammatical meaning of the words used therein, and
without reference to anything which has previously passed between the parties to it (Mitchell, Catherine,
2007).

2. Rule of Reasonable Construction

Rule of Reasonable Constructionis also known as “ut res magis valeat quampereat” in Latin or cannon of
construction implies that a contract must be construed reasonably. A contract must be so construed as
to make it effective and operative. Where a clause admits of two meanings one shall rather understand it
in the one with which it may have some effect than in the meaning with which it could not produce any
(Vogenauer, Stefan, 2007).

In interpreting the terms of the contract, the ordinary sense of the words is to be construed unless it
leads to absurdity with the rest of the contract and the purpose of entering of the contract. The words
used should be understood in their natural, ordinary or popular sense. An undefined term contained in a
contract should be given its plain, ordinary and popular meaning.A well-drafted contract ensures that all
parties involved understand their responsibilities and promotes the smooth execution of the agreement.
However, disputes can arise when the terms of a contract are ambiguous or open to interpretation. In
such cases, the rule of reasonable construction comes into play as an essential principle in contract law.
The rule of reasonable construction is a principle to interpret contractual terms when their meaning is
unclear or ambiguity. Under this rule, it is aimed to find the interpretation that is most consistent with
the intentions of the contracting parties while also encompassing common sense and fairness. It allows
parties to protect their interests based on the reasonable understanding of the contract. When a contract
contains ambiguous terms, the rule of reasonable construction requires to be considered various factors
in determining the appropriate interpretation. The language used, the context of the contract, the parties'
intentions, industry customs, and the practical construction of similar contract terms are examined.
This approach ensures that the interpretation aligns with the objectives and expectations of the parties
involved in the agreement. Contract is to be interpreted in a manner which is understood by a reasonable

person. Words should be construed in general sense and not literal. Words should be assigned meaning




which is generally assigned to them. While interpreting the words or contract, it is advisable to consider

the background and the knowledge available on the basis of which the contract is entered into by the
parties. If the words and terms in the contract are not used to give special or technical meaning, the
words and terms are explained or understood in their ordinary meaning.

The rule of reasonable construction plays a crucial role in maintaining contractual certainty and fairness.
By striving to ascertain the intentions of the parties and giving effect to their reasonable expectations,
the rule helps promote predictability, stability, and trust in contractual relationships. It provides
a mechanism to resolve disputes and ambiguities, reducing the need for prolonged litigation and
encouraging parties to negotiate and find common ground in interpreting their contractual obligations.
The rule of reasonable construction is a vital tool in the interpretation of contracts. It allows to determine
the intent of the parties, resolve uncertainties, and give effect to reasonable expectations. By promoting
fairness, certainty, and predictability in contractual relationships, this rule encourages parties to
negotiate, enter into agreements, and conduct business transactions with confidence. Ultimately, the
rule of reasonable construction contributes to the stability and integrity of the legal framework that
governs the commercial interactions.

3. Parol Evidence Rule

The term "parol" is derived from the Anglo-Norman Frenchparol or parole, meaning "word of mouth" or
"verbal". The parol evidence rule is a rule in the Anglo-American common law that governs what kinds
of evidence parties to a contract dispute can introduce when trying to determine the specific terms of
a contract. The parol evidence rule excludes extrinsic evidence that would contradict, vary, add to or
subtract from the term of a written document. Parole or extrinsic evidence is evidence of the intent of the

parties other than the express provisions of the contract itself. Specific examples include the following:

e  Previous oral or written understandings or agreements between the parties, such as records of the
negotiations leading to contract formation. This category also includes letters and other written
forms of communications.

e  Course of performance and course of dealing.
e  Customs and trade practices of the industry.

Only when the contract is not clear does parole evidence become important to resolve the ambiguity by
determining the intent of the parties.If a contract is in writing and final to at least one term (integrated),
parol or extrinsic evidence will generally be excluded.However, there are a number of exceptions to this
general rule. These include partially integrated contracts, agreements with separate consideration, in
order to resolve ambiguities, or to establish contract defenses.

At its core, the Parol Evidence Rule prevents the introduction of extrinsic evidence that contradicts or

adds to the terms of a fully integrated written contract. In simpler terms, if parties have reduced their
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agreement to writing, the rule restricts the use of prior oral or written statements made outside of the
written contract to modify or vary the terms of the agreement. While the rule may seem straightforward,
its application can be nuanced, and exceptions exist.

There are several key elements to consider when assessing the applicability of the Parol Evidence Rule.
Firstly, it applies only when the parties have entered into a complete and final written agreement. This
means that the contract must encompass all relevant terms and explicitly state the intentions of the
parties. If this requirement is not fulfilled, the rule may not bar extrinsic evidence. Secondly, the Parol
Evidence Rule prohibits the introduction of evidence regarding prior or contemporaneous oral or written
statements that contradict the terms of the written contract. The rule seeks to prioritize the final written
document as the most reliable reflection of the parties' intent, encouraging parties to be thorough and
accurate in their contract drafting.

However, it is crucial to note that the Parol Evidence Rule is not without exceptions. Courts recognize
certain situations where the introduction of extrinsic evidence is allowed, even if it contradicts or adds
to the written contract. Some common exceptions include:

i.  Ambiguities - If the terms of the written contract are ambiguous or unclear, extrinsic evidence may
be admitted to clarify the intended meaning of the contract. When the terms of a written contract
are susceptible of more than one meaning, or there is uncertainty or ambiguity as to its provisions,
or the intent of the parties cannot be ascertained from the language employed, or fraud is alleged,
parol evidence is admissible to clarify the ambiguity, show the intention of the parties, or prove
fraud (Ottinger Patrick S, 2000).

ii.  Fraud, Mistake, or Duress - Evidence of fraud, mistake, or duress that influenced the formation of the
contract may be admissible, allowing parties to challenge the written terms.

iii. Subsequent Modifications - If the parties execute a subsequent agreement that modifies the original
contract, extrinsic evidence can be introduced to prove this modification.

iv. Collateral Agreements - Evidence of additional negotiations or agreements that are separate from
the written contract, often referred to as collateral agreements, may be allowed if they do not
contradict but supplement the written terms.

The Parol Evidence Rule serves as an important tool in contract interpretation, aiming to maintain
the sanctity and integrity of written agreements. By limiting the influence of prior statements and
negotiations, it promotes certainty and fairness in contractual relationships. However, it is crucial for

legal practitioners and parties involved in contract disputes to be aware of the exceptions to this rule, as

they play a significant role in shaping the outcomes of contract litigation.




4., Contra Preferentum Rule

The phrase ‘contra proferentem’ in Latin translates to against the offeror which can be further interpreted
to “guilt of the drafter”. If the contract is ambiguous and has conflicting provisions or likely to give dual
interpretations, such words, terms or contractual clauses are interpreted in the favor of the party, who
has not drafted the contract, i.e., benefit of a doubt goes against the contract drafter.

There is amaxim in Latin that ‘ambiguitas contra stipulatoremest’ which means an ambiguity is construed
against the drafter. A canon of contract construction that dictates that vague or ambiguous terms or
provisions should be interpreted in the manner most favorable to the position of the party other than the
one who drafted the document.In case of doubt, the agreement is interpreted against the one who has
stipulated, and in favour of the one who has contracted the obligation (Vogenauer, Stefan, 2007).

This rule requires that the meaning of an ambiguous contract provision be interpreted against the
drafter. The drafter is the party that had the opportunity to make the provision clear, and the drafter
bears the burden of failure to do so.The rule cannot be successfully invoked simply because one party
does not agree with the other party’s interpretation of a particular contract provision. The provision in
question must be determined to be ambiguous, i.e., the provision must be susceptible to more than one

reasonable meaning before it can be interpreted against the party that drafted it.

As long as the claimant’s interpretation is reasonable and does not conflict with other provisions of the
contract, it does not matter that the drafter also has a reasonable interpretation of the provision. After
all, the word ambiguous means subject to more than one reasonable meaning. Therefore, the meaning of
the provision will be interpreted against the drafter by acceptance of the claimant’s interpretation, even
though the drafter’s interpretation is also reasonable.

However, it is important to note that contra preferentum is not always applied. There are exceptions to
its application, such as when the language is unambiguous, or when the drafter is a government entity
with a superior understanding of the purpose and intent behind the provision.

Contra preferentum is a legal doctrine used to interpret contractual language. It places the responsibility
of clarity on the party who drafted the document and aims to protect the interests of those who may
be at a disadvantage.English law, French and German law treat the contra proferentem rule as a rule
of last resort which is meant to be subsidiary to the other rules and maxims of interpretation. Contra
preferentumrule requires interpretative doubt or ambiguity. It is, however, not entirely clear whether
the rule is triggered as soon as the language of a particular standard term is ambiguous or whether it
only comes into play if the term remains ambiguous once all the other interpretative devices have been

exhausted (Vogenauer, Stefan, 2007).
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5. Ejusdem Generis Rule

The Ejusdem Generis rule is a legal principle employed in the interpretation of contracts. Ejusdem
Generis is a Latin phrase means “of the same kind or species”. When particular words pertaining to a
class, category or genus are followed by general words, general words are construed as limited to things
of the same kind as those specified.This rule is used when specific words or terms are followed by more
general or vague terms in a list or series. It helps to determine the scope and limit the general terms by
reference to the preceding specific words. In essence, the rule narrows down the meaning of the general
words by construing them in the context of the specific words that precede them.It provides a logical

framework to interpret statutes and contracts where there might be uncertainty or need for clarification.

According to Black’s Law Dictionary, the Ejusdem Generis doctrine provides that where general words
follow an enumeration of persons or things, by words of particular and specific meaning, such general
words are not to be construed in their widest extent, but are to be held as applying only to persons or
things of the same general kind or class as those specifically mentioned (Ottinger, Parick S., 2000)

The rule assumes that when specific words or terms are grouped together, they share a common
characteristic or quality. Consequently, when a general term follows these specific words, it is presumed
to encompass only things or concepts of the same nature or kind as those specific terms. It prevents the
general words from being too broadly interpreted and restricts them to the same class or category as the

specific terms.

To illustrate the application of the Ejusdem Generis rule, consider the following example: "TheProject
Manager, Engineer & other persons shall reach at construction site by 8 am on each working day." In this
case, the specific terms ‘Project Manager’, and ‘Engineer’ fall under the category of common persons. The
subsequent general term "other persons” would be interpreted to mean persons of the same nature or

kind as project manager, and engineer rather than any persons of the town.

However, it is important to note that the Ejusdem Generis rule is not absolute and may not always apply
in every circumstance. Courts consider the contextand purpose of the contract while applying this rule.
If the intention of the parties in contract is clear or the context suggests otherwise, the rule might be set
aside.

6. Whole Contract Is To Be Considered

For a written contract, it is inevitable to read the entire contract and all attachments in order to discover
the true intention(Sriporm, Chalermwut, 2016). The entire contract should be read thoroughly to
gain a holistic understanding of its provisions, structure, and purpose. Attention should be paid to the
definitions section, as well as any specific clauses or schedules that may be relevant.Contract should be

read as a whole, and the interpretation should be based on all the clauses read together. The words of a

contract are to be reject, indeed the whole provisions, if they are inconsistent with what one assumes to




be the main purpose of the contract.Contracts should be interpreted in a way that gives effect to all of its

provisions and avoids rendering any part of it meaningless or redundant. Analyze how different clauses
are interconnected and how they collectively address the parties' rights, obligations, and intentions.

7. Preceding Practices and Customs of the Parties

When the true intention of the parties cannot be discovered from the written agreements or
thecircumstances under which the agreements were concluded, observations should be made on
theprevious practices and normal customs between the parties. Latter agreements usually follow the
path set by the ones made prior and as such the true intention in question can be derived from the same
(Sriporm, Chalermwut, 2016).

8. Commercial Object

Commercial object or function of the clause in question and its relationship to the contract as a whole

will be relevant in resolving any ambiguity in the wording of a contract.
9. Contextual Interpretation

While the plain meaning rule is essential, it is also crucial to consider the context in which the contract
was formed. This includes examining the background, purpose,subject matter, and surrounding
circumstances. The court will take into account the commercial context, industry practices, and the
reasonable expectations of the parties to determine the intended meaning of ambiguous or unclear
provisions.

10. Course of Performance, Course of Dealing, and Usage of Trade

The course of performance, course of dealing, and usage of trade may be considered to interpret
contractual terms. Course of performance refers to the conduct of the parties in performing the contract,
while course of dealing relates to past transactions between the parties. Usage of trade refers to
commonly accepted practices or customs within a particular industry. These factors help establish the
parties’ understanding and expectations of how the contract should be interpreted.

11. Aids of Interpretation

A contract may apart from the rules, be interpreted based on the parts of the contract like title, recital,
definitions, schedules, pre-contractual documents, etc. The help of these aids to interpret the contract
is taken only when words of a contract is ambiguous or unclear. These aids are to be carefully analyzed
to ensure a fair and accurate understanding of the parties' intentions when interpreting contractual
agreements.

i. Title

Every contract entered into has a title which gives out the purpose of the contract just by going

through it. Title of a contract is used to interpret the nature of the contract at first glance.
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ii. Recital

Recital defines the object and purpose of the contract. It is an introduction to a contract and gives
the basis of coming together of the parties. If there is a conflict in the clauses of the contract, the
recital gives an idea as to coming together of the parties and can be decided on that basis.

iii. Definition
Definitions in a contract assign meaning to the words being used in the contract and help in
eliminating the ambiguity in the contract.Definitions are preamble to the clause. Definition can be
used in construing the clauses but only where there is ambiguity in the clause.

iv.  Schedules

Documents which form annexures or schedules of the contract may be read to understand and
interpret the words and the contract.
v.  Pre-contractual Documents
Any document executed before the entering or execution of the contract will form the basis of intent
of the parties in case of ambiguity, e.g., Initial Environmental Examination (IEE), Environmental
Impact Assessment (EIA), Social Impact Assessment (SIA), etc.
12. Extrinsic Evidence
In some cases, when contract terms remain unclear even after applying the rules mentioned above,
courts may allow the introduction of extrinsic evidence. Extrinsic evidence includes evidence outside
the contract itself, such as oral statements, previous negotiations, or other documents. However, it
is important to note that many contracts contain integration clauses, which limit the admissibility of
extrinsic evidence.The courts will usually exclude extrinsic evidence that contradicts or adds to the
terms of the written contract.

13. National Civil Code, 2074
Section 515 of the National Civil Code, 2074 has depicted some laws to interpret the contract as follows:
i. A contract shall be interpreted according to the common intention of its parties.

ii. If the intention cannot be established, a contract shall be interpreted according to the meaning of
general understanding that a reasonable person of the same prudence as a party to the contract
would give to it in normal circumstances.

iii. If one party to a contract knows or is deemed to know a statement and conduct of the other party,
the contract shall be interpreted according to the intention of such a party.

iv. The terms and expressions used in a contract shall be interpreted in the light of the entire contract

or the context in which such terms and expressions are used.




v. A contract shall be interpreted in a manner so that all the terms used in the contract are given effect

without separating some terms from others.
14. Conclusion

At the onset, it was noted that the most fundamental principle which regulates the interpretation of
contracts is that the "interpretation of a contractisthe determination of the common intent of the parties”.
Interpreting contracts involves a meticulous analysis of the language used, the context surrounding the
agreement, and the intentions of the parties involved. The objective approach, the plain meaning rule,
contextual interpretation, rules of construction, and various other indicators all play crucial roles in
determining the true intent of a contract. Understanding the intricacies of contract interpretation is vital
for businesses and individuals alike to ensure that contractual obligations and rights are enforced in a fair
and just manner. It is important to note that the above rules are not exhaustive, and the interpretation
of a contract can also be influenced by other factors, such as statutory laws and case precedents specific
to the jurisdiction in question.
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1 General Background

The development of international arbitration can be traced back to the Jay Treaty-1794, between United
Kingdom (UK) and the United States of America (USA), which established three arbitral commissions to
settle questions and claims arising out of the American Revolution. In the 19th century, many arbitral
agreements were concluded by which ad hoc arbitration tribunals were established to deal with specific
cases or to handle a great number of claims. Most significant was the Alabama Claims Arbitration under
the Treaty of Washington-1871, by which the USA and UK agreed to settle claims arising from the failure
of Great Britain to maintain its neutrality during the American Civil War.

Mixed arbitral commissions often were used in the 19th century to settle claims for the compensation
of injuries to aliens for which justice could not be obtained in foreign courts. Such was the purpose of
a convention in 1868 between the USA and Mexico, by which claims of citizens of each country arising
from the Civil War were settled. Boundary disputes between states were also settled by arbitration.
Notable example is the boundary dispute between India and Pakistan in Rann of Kutch in the year 1968.

The Hague Convention, 1989 established a Permanent Court of Arbitration, composed of a panel of jurists
appointed by the member governments, from which the litigant governments select the arbitrators. The
International Court of Arbitration (established in 1923), which was originally planned for the settlement
of disputes between states, has offered its services for the arbitration of controversies between states
and individuals or corporations. By the beginning of the 21st century, the court had arbitrated more than
10,000 disputes.

Arbitration can be traced back to the system of ‘Panchayat’ in Nepal. Panchayat was the informal tribunal
of five gentlemen chosen from among the villagers to render an impartial decision in the settlement of
disputes between the members of villages. Since early times the decisions of Panchayats were acceptable
and binding on the parties. Panchayat as private tribunal was a different system of arbitration and was,
however,subordinate to a regular court of law. In the Lichhavi era, the Panchali which was also known

as Pancha Sava, was empowered to decide disputes at the local level. This form of dispute settlement




mechanism that was practiced for a long period should be considered as the foundation of the concept

of arbitration in Nepal’s context.

Before the enactment of general legislation on commercial arbitration in 1981, statutory provisions of
commercial arbitration were found in a scattered form in different legislation with different purposes.
Such a provision first appeared in Section 9 of the current Development Board Act-1957 which provided
for the resolution of a dispute under a contract to which the Board is a party. This type of arbitration is
termed compulsory arbitration. Therefore, parties are forced to follow the rules set out in the statute.
The objective behind introducing such an arbitral process may be looked at in the context of inviting
foreign capital and technology. The Arbitration Act of 1981 was superseded by the Arbitration Act of
1999 and is the prevailing general law on commercial arbitration. Furthermore, it was made in line with
the UNCITRAL Model law. On the basis of this new act, the Supreme Court of Nepal has promulgated the
Arbitration (Court Procedure) Rules, 2002 relating to court procedure in order to promote arbitration
in Nepal.

2. Kinds of Arbitration

On the basis of the nature of arbitration, it can be differentiated to various kinds of arbitration. Such
as, ad hoc arbitration, institutional arbitration, voluntary arbitration, compulsory arbitration, judicial
arbitration etc. A few Kkinds of arbitration are as follows:

2.1 Ad Hoc Arbitration

It is a form of arbitration where the parties and the arbitrators independently determine the procedure
without the involvement of an arbitral institution. An ad hoc arbitration may be more beneficial than
institutional arbitration as in the institutional arbitration the administrative fees (for their services, use

of facilities or even printing and binding costs, etc.) can be very high.
2.2 Institutional Arbitration

An Institutional Arbitration is an arbitration which is organized and administered by an arbitration
institution. In an institutional arbitration, parties decide to incorporate the rules of a recognized
arbitration institution, and adopt the institution as the appointing authority. The arbitration is then
conducted under the supervision of that institution. Institutional Arbitration are also termed as
permanent arbitration bodies, such as International Chamber of Commerce (ICC) International Court of
Arbitration, Singapore International Arbitration Centre (SIAC), International Centre for the Settlement
of Investment Disputes (ICSID), Nepal Council of Arbitration (NEPCA).

The difference between an ad hoc arbitration and institutional arbitration is that; a party can delay
proceedings in an ad hoc arbitration by, for example, refusing to agree on the appointment of a particular
arbitrator, whereas, in an institutional arbitration, deadlines are set for such decisions to be made and

the arbitral body may have powers to intervene in the absence of agreement between the parties. An
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example, ICC 2021 rules on Arbitration Proceeding enables ICC International Court of Arbitration to step
in where parties fail to agree. It happens in the appointment of arbitrators or on number of arbitrators.
There is also a deadline period of 30 days to challenge the appointment of arbitrator.

2.3 Voluntary Arbitration

Voluntary arbitration is arbitration performed by the agreement of the parties. ArbitrationAct, 1999 has

provided this kind of arbitration which is very useful for commercial disputesettlement.
2.4 Compulsory Arbitration

Arbitration is required by law or forced by law on the parties.This is also termed statutory arbitration.
Government contracts are held on the basis of a statutory arbitration clause which can be classified in this
category. Privatization Act, 1994 andForeign Investment and Technology Transfer Act (FITTA),2019 are
some examples of laws thatrequire disputes in certain conditions (if not resolved by mutual discussion
or negation, or if not resolved within certain time) to be compulsorily referred to arbitration and to be
decidedunder arbitration law of Nepal, or under UNCITRAL rules.

2.5 Judicial Arbitration

Judicial arbitration is court-referred arbitration that is final unless a party objects to the award.
Arbitration Act, 1999 provides for this kind of court-referred arbitration .

2.6 Arb-Med

Arb-Med occurs when arbitration is under process and at the same time when parties are ready for an
amicable settlement, a mediation process is initiated. Here, the arbitrator has no decisivepower and he/
she need to follow and facilitate mediation. Arbitration Act, 1999 also mentions this notion.

3. Advantages of Arbitration

An existing dispute can be referred to arbitration by means of a submission agreement between the
parties. In contrast to mediation, a party cannot unilaterally withdraw from arbitration.Arbitration is
essentially a paid private trial, in other words, a method to resolve disputes without going to court.
Parties will submit the dispute to a third-party neutral arbitrator rather than the courts. The main

advantages of arbitration, over the court proceedings, can be summarized as follows :
3.1 Neutrality

Parties are free to choose a neutral arbitral venue when drafting their arbitration clause. Also, once a
dispute has arisen, parties have the ability to appoint independent arbitrators of their choice to form a
neutral tribunal.

3.2 Flexibility

Arbitration permits the parties to agree on the procedures they wish to apply to their arbitration.




3.3 Time and cost-efficiency

Due to the flexibility and finality of arbitration proceedings, resolving disputes through arbitration
may often be quicker and cheaper than resolution through court litigation or other means of dispute

resolution.
3.4 Confidentiality

Arbitration hearings are conducted in private and awards are, under normal circumstances, not published.
Therefore, disputes will not be revealed to the public and where possible business relationships can be

maintained.
3.5 Enforceability

Enforcement of foreign court judgments can be difficult in the absence of an appropriate bilateral treaty.
Under the New York Convention signed by more than 150 jurisdictions, each of the Convention parties
undertake to recognize and enforce arbitral awards made in other signatory countries.

3.6 Final and Binding

Arbitration awards are usually final and not subject to review on the merits, meaning prolonged court

appeal procedures can generally be avoided.
4. Existing Legal Framework of Arbitration in Nepal
The general law of domestic commercial arbitration originated in Nepal with the Arbitration Act,

1981. Under this act, any disputes of a commercial nature arising out of agreements may be settled
by arbitration as provided for in such agreements. If the agreement that provided for arbitration fails
to provide rules to determine the number of arbitrators or to provide the rules governing substantive
or procedural law, the provisions of the Arbitration Act, 1981 would apply as default legal rules. This
act provided that if the parties to the agreement fail to appoint an arbitrator under the agreement or
the arbitration agreement is silent in this regard, any party is empowered to file an application at the
District Court asking for the appointment of an arbitrator. Arbitration Act, 1981 has been succeeded by
Arbitration Act, 1999.

4.1 Arbitration Act, 1999

The 1999 act is mostly influenced by UNCITRAL Model Law. An arbitration agreement is defined as “an
agreement between the parties to refer present or future disputes arising in respect of a defined legal
relationship whether it is contractual or not” . It is mandatory for the parties to submit their dispute in
front of the arbitrator if it is so provided in the arbitration agreement or arbitration clause. This provision
broadens the scope of arbitration in Nepal. Court referred arbitration applies when a dispute is of both a

commercial and a civil nature. Therefore, disputes of civil nature, which are not of commercial in nature,

cannot be resolved through court referred arbitration.
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Generally, an award given by an arbitrator that is produced through fraud, bribery or other malpractice
provides an appropriate reason to make the award universally void by the court, but this Act is directly
silent in this regard. Though, there are other sections of this legislation to curb this problem. This Act
provides that to protect the public interest and public policy, the court has the power to quash the award
if it is against the public interest or policy. Major provisions of Arbitration Act, 1999 are as follows:

4.1.1 Disputes to be settled through Arbitration

Chapter II of the Act has provisions related to the matters which can be referred to the arbitration for
settlement of disputes. In case any agreement provides for the settlement of disputes through arbitration,
the disputes connected with that agreement or with issues coming under that agreement shall be settled
through arbitration according to the procedure prescribed in that agreement, if any, and if not, according
to this Act.

Notwithstanding anything contained in Sub-section (1), in case of concerned parties to a civil suit of
a commercial nature which has been filed in a court and which may be settled through arbitration
according to prevailing laws, file an application for its settlement through arbitration, such dispute shall
also be settled through arbitration.

4.1.2 Number of Arbitrator

The number of arbitrators is as specified in the agreement. In case the agreement does not specify the
number of arbitrators, there shall ordinarily be three arbitrators. In case the number of arbitrators
appointed under the agreement is an even one, it shall be turned into an odd one by designating an
additional arbitrator chosen by them as the presiding arbitrator.

4.1.3 Appointment of Arbitrator

Notwithstanding otherwise contained in the agreement, the process of appointing arbitrators must be
started within 30 days from the date when the reason for the settlement of a dispute through arbitration
arises. In case the agreement mentions the names of arbitrators, they themselves shall be recognized
as having been appointed as arbitrators . In case the agreement has made any separate provision for
the appointment of arbitrators, arbitrators shall be appointed accordingly . Notwithstanding otherwise
contained in the agreement, each party shall appoint one arbitrator each and the arbitrators shall appoint
the third arbitrator who shall work as the chief arbitrator .

4.1.4 Appointment of Arbitrators by Court:

Any party may submit an application to the Appellate Court for the appointment of arbitrators in the
following circumstances : (a) In case no arbitrator can be appointed upon following the procedure
contained in the agreement. (b) In case the agreement does not mention anything about the appointment

of arbitrators.




The application to be filed pursuant to Sub-section (1) must explicitly mention the full name, address,

occupation and the field of specialization of at least three persons who can be appointed as arbitrator,

and also be accompanied by a copy of the agreement . Upon receiving of an application pursuant to Sub-

section (1), the Appellate Court shall notify all the parties and shall appoint arbitrators from the persons

proposed by them in the case of consensus in that connection, and in the case of fail to consensus, the

persons deemed appropriate by the Appellate Court, within 60 days from the date of receipt of the

application. The decision taken by the court in that manner shall be final .

4.1.5 Power of the Arbitrator

The powers of the arbitrator shall be as follows, except when otherwise provided for in the agreement :

a)

b)

)
d)

f)
g)

h)
i)

To direct the concerned parties to appear before him/her to submit documents, and record their
statements as required.

To record statements of the witness.
To appoint expert and seek their opinion or cause examination on any specific issue.

In case party is a foreign national so that the decision pronounced by the arbitrator is not likely to
be implement for that reason, to obtain a bank guarantee or any other appropriate guarantee as
determined by the arbitrator.

To inspect the concerned place, object, product, structure, production process or any other related
matter which are connected with the dispute on the request of the parties or on his/her own
initiative if he/she so deems appropriate, and in case there is any material or object which is likely
to be destroyed or damaged, to sell them in consultation with the parties, and keep the sale proceeds

as a deposit.
To exercise any specific power conferred by the parties.

To issue preliminary orders, or interim or inter locating orders in respect to any matter connected
with the dispute on the request of any party, or take a conditional decision.

To issue certified copy of document.

To exercise the other power conferred by this Act.

Any party which is not satisfied with the order issued by the arbitrator pursuant to Clause (g) of Sub-

section (1) may submit an application to the appellate court within 15 days, and the decision made by
the Appellate Court shall be final.




NEPCA INSIGHTS

February, 2024

4.1.6 Implementation of Award

The concerned parties shall be under obligation to implement the award of the arbitrator within 45 days

from the date when they receive a copy thereof.
4.1.7 Implementation of Award by Court

If an award cannot be implemented within the time limit prescribed in Section 31 of this Act, the
concerned party may file a petition to the District Court within 30 days from the date of expiry of the
time limit prescribed for that purpose to implement the award. In case such a petition is filed, the District

Court shall implement the award ordinarily within 30 days as if it was its own judgment.
4.1.8 Implementation of Award Taken in a Foreign Country

A party which willing to implement an award made in foreign country in Nepal shall submit an application
to the Appellate Court along with the documents like the original or certified copy of the arbitrator’s
award and the original or certified copy of the agreement. In case the arbitrators' award is not in the
Nepali Language, an official translation thereof in Nepali language.

If in case Nepal is a party to any treaty which provides for recognition and implementation of decisions
taken by arbitrators in foreign countries, any decision taken by an arbitrator after the commencement
of this act within the area of the foreign country which is a party to that treaty shall be recognized and
implemented in Nepal in the following circumstances subject to the provisions of that treaty and the
conditions mentioned at the time of entering into the treaty.

a) In case the arbitrator has been appointed and award made according to the laws and procedure
mentioned in the agreement.

b) In case the parties had been notified about the arbitration proceedings in time.

c) Incasethe decision has been taken according to the conditions mentioned in the agreement or upon

confining only to the subject matters referred to the arbitrator.

d) Incase the decision has become final and binding on the parties according to the laws of the country
where the decision has been taken.

e) In case the laws of the country of the petitioner or the laws of the country where arbitration
proceedings have been conducted, do not contain provision under which arbitration award taken in

Nepal cannot be implemented.

f) In case the application has been filed for the implementation of the award within 90 days from the
date of awards.

In case the Appellate Court is satisfied that the conditions mentioned have been fulfilled in an application

filed, it shall forward the award to the District Court for its implementations. Notwithstanding anything




contained in this Section, no award made by an arbitrator in a foreign country shall be implemented in

the circumstances in case the awarded settled dispute cannot be settled through arbitration under the
laws of Nepal and in case the implementation of the award is detrimental to the public policy.

4.2 Arbitration (Court Procedure) Rules, 2002

The rules deal with the procedural matters relating to the Arbitration Act, 1999. The Supreme Court of
Nepal prepared this rule after having such rule making power delegated. The rules clarify and prescribe
the provisions in respect of court fees, arbitration panels, interim orders, annulment and enforcement of
foreign and domestic awards etc. that helps to facilitate the arbitration process.

4.3 Development Board Act, 1956

Any dispute arising out of any contract with the Board or relating to its performance, if provided in such
contract is to be referred to arbitration for settlement and shall be settled by an arbitrator appointed
under such contract. The act has further provided that no court of law shall have jurisdiction to hear or
decide upon such dispute. The Act states that, the arbitrator shall have powers to procure and examine
witness and evidence, summon witnesses and order submission of documents in respect of thedispute

referred to him/her under Sub-section (1) for decision.

The Act further states that, the award given by the arbitrator shall be final and binding upon the parties.
It further provides that on a petition moved by an aggrieved party, the appellate court may annul the
award on the ground of manifest misconduct or that the award is perverse showing bad faith on the part
of the arbitrator or the award is patently arbitrary or that the award on the face of it is contrary to law.

The Act empowers the court to appoint another arbitrator where an award has been annulled.
4.4 Nepal Airlines Corporation Act, 1963

In case there arise any dispute regarding agreements in between among the Board, General Manager or
other officials or employees of the Corporation, it shall be decided upon solely by an arbitrator designated
by Government of Nepal (GoN) . The arbitrator shall have such powers as are enjoyed by a court of
law in respect to examination of witnesses, collecting evidence, summoning parties to the dispute and
procuring documents relating to the dispute referred to him/her for decision under Sub-section (1) . The

decision of the arbitrator shall be final and shall be binding on both parties .
4.5 Nepal Petroleum Act, 1983

Any dispute, between GoN and contractor, relating to a petroleum agreement which cannot be amicably
resolved shall be settled by arbitration.

4.6 Privatization Act, 1994

If any dispute arises, in respect of any matter contained in the privatization agreement entered into

between GoN and the party participating in the privatization, such dispute shall be resolved through
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mutual consultation among concerned parties . If the dispute is not resolved pursuant to Sub-Section
(1), such dispute, with the consent of both parties, may be referred to arbitration. The arbitration for
resolving the dispute shall be conducted in accordance with existing laws relating to arbitration or the
Rules of Arbitration of the UNCITRAL . The venue of arbitration shall be Kathmandu and prevailing laws
of Nepal shall be applied in the process of arbitration .

4.7 Local Self-Government Act, 1999

The arbitration is conducted by local authority bodies, through arbitration board, for the settlement of
disputes relating to the allocation of natural resources, land use, domestic violence etc. under the power
conferred to them by the Act. Arbitration under this act has been expanded to the local government level
and is very different to commercial arbitration.

4.8 Bank and Financial Institution Act (BAFIA), 2017

The Act has made the Nepal Rastra Bank as an arbitrator able to decide upon disputes arising between
licensed financial institutions. Its decision is binding and final in this regard.

4.9 Foreign Investment and Technology Transfer Act (FITTA), 2019

The Actrequire disputes in certain conditions (if not resolved by mutual discussion or negation, or if
not resolved within certain time) to be compulsorily referred to arbitration and to be decidedunder
arbitration law of Nepal, or under UNCITRAL rules.

5. International Instruments of Arbitration

UNCITRAL Model Law of Arbitration, 1985; UNCITRAL Arbitration Rules, 1976; International Chambers
of Commerce (ICC) Rules of Arbitration, 1998; International Center for Settlement of Investment Dispute
(ICSID) Rules of Procedure for Arbitration Proceeding, 1984; Arbitration Rules of London Court of
International Arbitration, 2014; Australian Center for International Center for Commercial Arbitration
Rules, 2016; Singapore International Arbitration Rules, 2016 etc. are major international instruments
for arbitration and its best practices.

5.1 The United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules, 1976

It provides comprehensive guideline of arbitration. The process of arbitration has been mentioned in
details, which covers arbitral process, model of arbitration clause, appointment of arbitrators and the
conduct of arbitral proceedings and effect and interpretation of the award etc. It has different version;
i.e. (i) the 1976 version; (ii) the 2010 revised version; and (iii) the 2013 version. It incorporates the
UNCITRAL Rules on Transparency for Treaty-based Investor-State Arbitration.

5.2 International Center for Settlement of Investment Dispute (ICSID) Rules of Procedure for Arbitration
Proceeding, 1984




ICSIDisapublicinternational organization established by a multilateral treaty, the ICSID Convention-1965,

between States and Nationals of Other States. It provides services on state-to-state disputes under
investment treaties and free trade agreements, and as an administrative registry. Each case is
considered by an independent Conciliation Commission or Arbitral Tribunal, after hearing evidence
and legal arguments from the parties. Rules of Procedure for Arbitration Proceeding mentions about
establishment of tribunal, working of the tribunal, written and oral procedure, particular procedure,

award, and interpretation, revision and annulment of procedure etc.
5.3 International Chambers of Commerce (ICC) Rules of Arbitration, 1998

ICC was founded in the aftermath of the First World War, which supports to make standard in commercial
law. International Chamber of Commerce Arbitration Rules 1998 covers commencement of arbitration,
establishment of arbitral tribunal, arbitrage procedures, award, costs and miscellaneous provisions. It

has statutes of the International Court of Arbitration of the ICC in its annex.
5.4 Arbitration Rules of London Court of International Arbitration, 2014

London Court of International Arbitration is one of the international institutions for commercial dispute
resolution, which is available to all contracting parties, without any membership requirements. LCIA

Arbitration Rules, 2014 mentions detail provision of arbitration proceeding.
5.5 The Australian Center for International Commercial Arbitration Rules, 2016

Australian Center for International Commercial Arbitration is specialized dispute resolution institutions,
which is not-for-profit organization. It provides arbitration, mediation and conciliation services. ACICA
Rules, 2016 mentions detail process of arbitration. It has also issued Emergency Arbitrator Provisions

and Expedited Arbitration Rules.
5.6 Singapore International Arbitration Centre (SIAC) Rules, 2016

SIAC is a not-for-profit international arbitration institution which provides case management services
to parties from all over the world. Based in Singapore, SIAC administers arbitrations under its own rules
of arbitration and the UNCITRAL Arbitration Rules. It was established on 1 July 1991 and is located

at, Maxwell Chambers. SIAC arbitration awards have been enforced in many jurisdictions including

Australia, China, India, Indonesia, Thailand, UK, USA and Vietnam, and amongst other New York
Convention signatories.The SIAC Rules 2016 is the primary rule of arbitration at the SIAC. The SIAC
Rules 2016 supersede the SIAC Rules of 2013. SIAC IA Rules 2017 is a specialized set of rules to address

the unique issues present in the conduct of international investment arbitration.
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6. Judicial Practices Relating to (Commercial) Arbitration in Nepal

After the inception of arbitration provisions in the Development Board Act, 1956 the application and
use of arbitration process came into practice. However, no specific case law is found until the enactment
of the Arbitration Act, 1981. From early 1993 we encounter cases relating to arbitration (almost all of
commercial) under cases heading as Certiorari, Transactions, Compensation, Mandamus plus Certiorari,
or claims for reimbursements, etc. Some of the representative cases in commercial arbitration are as

follows:

6.1 Department of Roads, Babarmahal v. Arbitral Tribunal comprising of Mr. Sureshman Shrestha, Ms.
Kamala Upreti and Mr. Narendra Kumar Shrestha & othrs., 2077, Decision No. 10586.

Established Principles: The Hon'ble Supreme Court (SC) held that the Hon'ble Appellate Court has
the authority to invalidate an arbitral award and revert the matter back to arbitration only under the

circumstances given under Section 30(2) of the Arbitration Act, 2055.
6.2 Yakshyadhoj Karki v. High Court Patan and others, 2076, Decision No. 10369.

Established Principles: The SC held that, when an arbitration clause is included in a contract, the same
is severable from the main contract and remains enforceable until disputes pertaining to the contract
or performance of the contract have been resolved. SC also stated that, Behavior of one party, general
communications or one-sided offer cannot be deemed to have amended the contract. If parties have
not agreed to resolve disputes through arbitration, Section 3 of the Arbitration Act, 2055 in relation to

resolution of disputes through arbitration would not be applicable.

6.3 Adv. Devendra Pradhan (on behalf of Hanil Engineering & Construction Co. Ltd.) v. Appellate Court,
Patan, 2075; Decision No. 10138.

Established Principle: The SC held that,

e A dispute resolution clause is considered to be a separate contractual agreement in terms of the

doctrine of severability, and the arbitration clause is not affected by the status of the main contract.

e The parties are free to choose separate substantive and procedural laws for the purpose of the
arbitration clause. If the parties choose the law of one country for substantive part of a contract, it
shall not be understood that the parties have chosen the law of the same country for procedural and

appointment related matters.

e  Where the contract provides that disputes shall be settled through amicable settlement, the parties

must attempt to amicably resolve the dispute as envisioned by the contract.




e Initiating arbitration proceeding or giving of an award overlooking the provision requiring the

parties to first attempt dispute resolution through amicable settlement is contrary to the intention
of the contract in terms of which the parties were to first attempt amicable settlement. (Note: This
is in relation to multi-tiered dispute resolution clauses i.e. dispute resolution clauses that stipulate
recourse to one or more alternative dispute resolution methods before arbitration can be initiated).
Separate notices should be served for separate matters as prescribed by the law. The arbitral award
shall lose its validity if the notice requirements have not been adequately fulfilled. If one of the
parties has not been given sufficient opportunity to be heard, the same is contrary to the principles

of natural justice and the resultant arbitral award is not enforceable.

Applied Law: Sections 34(2)(a) and (b), and Section 16(3) Arbitration Act, 2055; Article V.1.b and Article
V.1.d of United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(New York Convention), 1958

6.4 Yashasvi Shamsher ]BR v. Vaiwers Developers Pvt. Ltd., 2074, Decision No. 9847.
Established Principle: An Arbitration Agreement is deemed to be constituted in the following situations:

e agreement between the parties to resolve dispute through arbitration as per Section 3(a) of the
Arbitration Act, 2055 within the contract, or;

e  through a separate agreement, or;
e  when parties exchange written communications deciding to submit the dispute to arbitration, or;

e when Respondent submits its Statement of Defense in response to Statement of Claim submitted by

Claimant without protesting arbitration as the dispute settlement mechanism.

The SC also held that in the absence of the above-mentioned conditions, an agreement between parties
to resolve any dispute themselves cannot be construed to mean that the parties had an intention to

resolve the dispute through arbitration.

6.5 Raju K.C. on behalf of Nepal Air Service Corporation v. Appellate Court Patan, 2067, Decision No.
8523.

Established Principle: The Hon’ble Supreme Court held that if any party refuses to participate in the

arbitration proceeding despite receiving notice of the same, such party cannot approach the Hon’ble

Appellate Court in order to invalidate the arbitral award on the ground of non-issuance of notice.
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6.6 Bhanu Prasad Acharya on behalf of NepalGovernment, Ministry of Finance V.Damodar Ropeways and

ConstructionCompany et al., 2067; Decision No. 8368.

Established Principle: The SC, inter alia, held the following:

Validity of an arbitral award cannot be determined in the same manner as other cases. In terms of

factual interpretation, the arbitral tribunal is to be considered well informed and knowledgeable.

The SC needs to conduct judicial examination of the arbitral award and decision of the Hon’ble
Appellate Court to ascertain if the conditions under Section 21(2) of the Arbitration Act, 2038 have

been met.

When both parties have clearly established and agreed on certain aspects, the decision maker

should not create a dispute out of such matters.

The process of dispute resolution through arbitration is an informal and alternate process within
the larger judicial process. An arbitral award must be supported by established facts, corroborating
evidence and the written language of the contract. Interpretation based on prevalent laws and

established principles should only be done when the contract is unclear or silent.

6.7 Bikram Pandey on behalf of Kalika, Kanchanjangha JV. V. Ministry of Physical Planning and

Construction, Department of Road et al., 2067; Decision No. 8437.

Established Principle: The SC held the following:

The UNCITRAL Rules become applicable in a manner similar to provisions of a contract when
parties have opted to resolve disputes through arbitration in accordance with the UNCITRAL Rules,

and these Rules are only applicable to the arbitration proceeding.

The UNCITRAL Rules do not apply in a manner similar to laws and the scope of the same can be

restricted by the parties through mutual consent.

The provision of the UNCITRAL Rules whereby a party may request the secretary general of the
Permanent Court of Arbitration to designate the appointing authority is not a restrictive provision.
The parties are free to approach the national Hon’ble Appellate Court pursuant to the national law

for appointment of arbitrators.

6.8 Department of Road et al. V. Waiba Construction Co. Pvt. Ltd., Samakhusi, Kathmandu et al., 2067;
Decision No. 8479.

Established Principle: The SC held that, where the dispute is to be resolved through arbitration, the court

cannot enter into factual questions, consider evidence and provide a decision in a manner similar to a




normal case. Further, the Hon’ble Supreme Court also held that where there has not been any grave error

in law, the court cannot invalidate an arbitral award.

6.9 Manjit Singh on behalf of Bakhtawar Singh V. Kankai Irrigation Project, Irrigation Department et al.,
2067; Decision No. 8397.

Established Principle: The SC held that laws of Nepal are not substituted by applicable rules in relation
to international commercial disputes and that the provisions of Arbitration Act, 2038 would remain
applicable. Further, it was held that the Hon'ble Appellate Court, in arbitration matters derives its

authority from Section 21(2).
6.10 Umakant Jha V. Appellate Court, Patan, 2066; Decision No. 8156.

Established Principle: The SC held that the Hon’ble Appellate Court only has a correctional jurisdiction
pursuant to Section 30 of the Arbitration Act, 2055. The SC also held that the question of limitation

period is purely a legal question and can arise at any stage.

6.11 Anil Goyal on behalf of Varun Beverage Pvt. Ltd. V. National Marketing and Sales Pvt. Ltd. et al., 2066;
Decision No. 8097.

Established Principle: The SC held that the decision of the arbitral tribunal in relation to an agreement
which is connected to and cannot exist without the main contract, does not exceed the jurisdiction of
the tribunal. Further, the SC also held that when a party has already implemented the arbitral award and
the decision of the Hon’ble Appellate Court upholding such award, then the same cannot be challenged

through writ jurisdiction of the SC.
7. Conclusion

When making contract, every factual situation arising in future cannot be incorporated. Which indicates
that parties must be aware in making subject of contract and arbitration clause. Otherwise, one party
may become vulnerable. To address this problem when making arbitration clause before or after arising
the dispute there must include on clause saying that arbitrator has given the consent by both or all
party to act under the principle of “ex aqua et bono” and amiable compositor if need in future course
of time which may arise by the cause of unclear or insufficient provisions or contract or procedural or

substantive aspect of law.

Despite the few drawbacks of commercial arbitration, it is popular in domestic as well as international
commercial dispute resolution. It would be better to adopt uniform and harmonize way of arbitration

standards and enforcement of award to facilitate transactional nature of business activity to achieve

‘comparative advantage’ from business transaction.To understand the continuum of ADR, once the
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arbitration method is adopted in arbitration agreement or clause, there will be no flexibility to follow
other way of dispute settlement unless both or all parties gave consent to do so. To settle the commercial

disputes the ADR like commercial mediation is also increasingly used now.

The Arbitration Act 1999 has efficient provisions that assist in resolution of Commercial Disputes.
However, the act is not free from shortcomings. Principles, Philosophy and definitions of terminologies
related to arbitration are not clearly mentioned in the existing arbitration act. For example, the term
‘Commercial Arbitration’ is not defined by law which produces uncertainty. So, it needs to be defined
by law with UNCITRAL Model law. Also, one shortcoming of the Arbitration Act is that, an award given
by fraud or corruption can be controlled under “public policy” clause. This clause provides ground to
the court of law for invalidate an award indirectly. Rather, it would be healthier to add one sub-clause

expressly to invalidate the award by court if the arbitrator gives award by fraud or corruption.

Writ jurisdiction in commercial arbitration should not be entertained by Supreme Court in the name
of alternative remedy. Also, delay on finality regarding arbitration award made by arbitrator should be
avoided. Delay in decision creates the high cost. It should be reduced by speedy proceeding and schedule
hearing by arbitrators. Code of conduct should be made in line with international accepted standard.

Court mediation and arbitration is necessary for the disputing parties. Also, law should be clear in regard

to court appointed umpire and third arbitrator.




V77—

~~

Glimpse on Arbitration in the Digital
Age: Worldwide Challenges and
Opportunities

Shailendra Kumar Gupta
Advocate

Introduction

In the digital age, arbitration, a time-honored dispute resolution method, undergoes transformative
changes driven by technological advancements. These shifts bring both challenges and opportunities,
prompting a reassessment of traditional approaches. This exploration delves into the evolving landscape
of arbitration, focusing on jurisdictional complexities, the impact of electronic evidence, cybersecurity
concerns, and promising innovations like Online Dispute Resolution (ODR) platforms and blockchain
technology. Challenges include navigating jurisdictional intricacies, ensuring the reliability of electronic
evidence, addressing cybersecurity vulnerabilities, and enforcing awards in a diverse legal landscape.
Striking a balance between the efficiency of digital proceedings and the preservation of fairness becomes
crucial, especially with the adoption of virtual hearings and online document submission. However,
these challenges also open doors to opportunities, such as leveraging ODR platforms and blockchain
technology, while collaborations among arbitration institutions and the integration of Al in case analysis

further contribute to reshaping the arbitration landscape in the digital era.
Challenges in the Digital Age

In the contemporary digital landscape, arbitration faces a myriad of challenges, necessitating a thorough
reassessment of traditional methodologies. One prominent challenge stems from jurisdictional
complexities that emerge as a result of digital transactions traversing geographical boundaries. When
parties engage in operations across diverse countries, intricate legal considerations come to the forefront.
This complexity demands a critical examination of the jurisdictional challenges inherent in arbitration.
The enforcement of awards on a global scale becomes a formidable task, amplified by the absence of a

unified enforcement mechanism and the diverse legal frameworks that exist worldwide.

Another significant challenge in the digital age is the heightened reliance on electronic evidence, bringing
forth issues related to its authenticity, admissibility, and susceptibility to manipulation. As arbitration
proceedings increasingly rely on digital evidence, ensuring its reliability becomes a paramount concern.

This necessitates a meticulous examination of the provenance and integrity of electronic evidence.
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Admissibility criteria must evolve to accommodate the nuances of digital data, acknowledgingits potential
for manipulation. Thus, a secure foundation for arbitration is imperative, ensuring the trustworthiness
of the evidence presented in proceedings.

Cybersecurity concerns constitute a pressing challenge as well, given the vulnerability of digital systems
to cyber threats. These threats pose potential risks to the security and confidentiality of arbitration
proceedings and the resulting awards. The pervasive nature of cyber threats underscores the need for
a reassessment of protective measures within the context of arbitration. Safeguarding the integrity and
confidentiality of the arbitration process becomes paramount, demanding innovative approaches to

fortify the system against cyber vulnerabilities.

In addition to these challenges, navigating the enforcement of awards in the digital age presents a
complex landscape due to the diversity of legal regimes. The enforcement process becomes intricate and
multifaceted, requiring a harmonization effort or the development of innovative solutions to overcome
the challenges inherent in enforcing awards across diverse jurisdictions. The absence of a unified
enforcement mechanism accentuates the need for a comprehensive and adaptive approach to ensure the
efficacy of arbitration in the dynamic and evolving digital landscapes.

These challenges, however, do not exist in isolation; they are intertwined with the ongoing digital
transformation of arbitration proceedings. As the digital age progresses, striking a balance between
the efficiency afforded by digital tools and the preservation of procedural fairness becomes paramount.
The adoption of virtual hearings and online document submission, while offering more accessible and
streamlined adjudication processes, also introduces concerns about potential compromises to in-person
dynamics, impacting communication quality and witness credibility assessment.

Yet, within these challenges lies a realm of opportunities. Online Dispute Resolution (ODR) platforms
emerge as a promising alternative to traditional arbitration. Leveraging technology, ODR platforms
streamline and democratize conflict resolution, offering flexibility to parties engaged in dispute
resolution processes without the constraints of physical proximity. Furthermore, blockchain technology,
with its decentralized and tamper-resistant nature, holds significant promise in addressing issues related
to evidence authenticity and security in arbitration proceedings. The immutable nature of blockchain
ensures the integrity of evidence, reducing the risk of manipulation and enhancing the credibility of the

arbitral process.

Smart contracts, powered by blockchain technology, represent another transformative aspect of
the digital age in arbitration. These self-executing contracts can automate various aspects of dispute
resolution, providing a transparent and efficient mechanism for enforcing contractual obligations.
By embedding the terms of an arbitration agreement into a smart contract, parties can automate the

initiation of arbitration proceedings and the execution of awards, minimizing the need for manual

intervention and reducing the potential for disputes over the enforcement process. The use of blockchain




and smart contracts not only accelerates the arbitration process but also fosters greater trust among

parties, as the technology ensures the integrity and enforceability of contractual commitments.

In brief, while the digitalization of arbitration proceedings introduces a complex interplay of challenges,
italso opens avenues for innovative solutions. Striking the right balance between leveraging digital tools
for efficiency and safeguarding procedural fairness is essential. As the digital age progresses, embracing
innovative solutions such as ODR platforms, blockchain technology, and global collaboration among
arbitration institutions can revolutionize the landscape of dispute resolution. Achieving equilibrium
between technological advancements and upholding fundamental arbitration principles is crucial for

successfully navigating this dynamic landscape.
Balancing Efficiency and Fairness in Digital Proceedings

In the realm of digital arbitration, achieving a delicate equilibrium between efficiency and fairness
is imperative. One avenue through which this balance is sought is the adoption of virtual hearings, a
practice that facilitates remote participation, thereby alleviating logistical constraints and enhancing
accessibility in the adjudication process. However, this shift raises concerns about the potential erosion
of in-person dynamics, with apprehensions surrounding the impact on communication quality and the

nuanced assessment of witness credibility.

A significant paradigm shift is evident in the realm of online document submission, introducing a
transformative approach to evidence presentation. While expediting administrative processes, this shift
demands robust mechanisms for authenticating digital evidence and mitigating the inherent risks of
tampering. The expediency offered by online document submission is undeniable, yet careful scrutiny
is indispensable to ensure the legal validity and authenticity of electronic signatures, underlining the
importance of maintaining the integrity of the arbitration process.

Central to this endeavor is the overarching need to strike a balance between the expediency ushered in by
digital tools and the preservation of procedural integrity. This delicate equilibrium is crucial in fostering
trust within the arbitration process, as efficiency gains should not come at the cost of compromising
procedural fairness and transparency. These considerations stand as crucial cornerstones in upholding
the credibility of the arbitration system. As the digital age propels arbitration into new frontiers,
navigating these challenges requires a thoughtful and nuanced approach that ensures the benefits
of technological advancements are harnessed without jeopardizing the fundamental principles that

underpin a robust and trustworthy arbitration framework.
Opportunities in the Digital Age

In the dynamic landscape of the digital age, numerous opportunities emerge to revolutionize the field

of arbitration. One notable avenue is the advent of Online Dispute Resolution (ODR) platforms, which

present a compelling alternative to traditional arbitration. By harnessing technology, these platforms
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streamline and democratize conflict resolution, providing parties with unprecedented flexibility
to engage in dispute resolution processes free from physical constraints. This not only promotes
accessibility but also fosters inclusivity, making dispute resolution more readily available to a diverse

range of participants.

Another transformative opportunity arises with the integration of blockchain technology. Recognized for
its decentralized and tamper-resistant nature, blockchain holds significant promise in addressing critical
issues related to evidence authenticity and security in arbitration proceedings. The immutable nature of
blockchain ensures the integrity of evidence, mitigating the risk of manipulation and thereby enhancing
the overall credibility of the arbitral process. This technology presents a forward-looking solution to the
challenges associated with electronic evidence, marking a substantial leap towards a more secure and

trustworthy arbitration framework.

Central to the digital age's transformative impact on arbitration is the introduction of smart contracts,
powered by blockchain technology. These self-executing contracts have the potential to automate various
facets of dispute resolution, providing a transparent and efficient mechanism for enforcing contractual
obligations. By embedding the terms of an arbitration agreement into a smart contract, parties can
streamline the initiation of arbitration proceedings and the execution of awards, minimizing the need
for manual intervention. This not only accelerates the arbitration process but also instills greater
trust among involved parties, as the technology ensures the integrity and enforceability of contractual
commitments.

In essence, these opportunities in the digital age signify a paradigm shiftin arbitration, offering innovative
solutions that enhance efficiency, accessibility, and credibility. ODR platforms democratize access to
dispute resolution, blockchain technology fortifies evidence integrity, and smart contracts streamline
and automate arbitration processes. As these digital advancements continue to unfold, they hold the
potential to reshape the arbitration landscape, providing a more dynamic, accessible, and trustworthy
framework for resolving disputes in our ever-evolving global context.

Innovations through Technology Collaboration

In the era of technological collaboration, innovative advancements are transforming the landscape of
arbitration. A pivotal breakthrough is witnessed with the integration of Artificial Intelligence (Al) in case
analysis, significantly enhancing the capabilities of arbitrators. Al plays a crucial role in processing vast
volumes of case-related data, assisting arbitrators in a more efficient evaluation of evidence. Machine
learning algorithms, a cornerstone of Al, excel in identifying patterns, trends, and relevant precedents,
thereby enriching the analytical capabilities of arbitrators. This not only expedites the information
retrieval process but also ensures a comprehensive consideration of factors, leading to more informed

and consistent arbitration outcomes.




Moreover, the digital age facilitates unprecedented collaboration among arbitration institutions globally,

ushering in a new era of standardized practices and rules. Technology serves as a catalyst, allowing these
institutions to streamline processes, share best practices, and foster a more cohesive framework within
the arbitration community. The collaborative approach reflects the adaptability of the arbitration field to
contemporary advancements, emphasizing the potential for technology-driven initiatives to strengthen
the foundations of the arbitration process on a global scale. As arbitration institutions leverage digital
tools to enhance communication, share insights, and establish common practices, the result is an
arbitration landscape characterized by heightened consistency, predictability, and efficiency, further
solidifying its relevance in a rapidly evolving world.

Conclusion

As we navigate the evolving landscape of arbitration in the digital age, it becomes evident that this
intersection holds both challenges and opportunities. Addressing jurisdictional complexities, ensuring
the security of electronic evidence, and adapting to the nuances of digital proceedings emerge as
pivotal considerations. However, amidst these challenges lie promising avenues for improvement. The
integration of Online Dispute Resolution (ODR) platforms, blockchain technology, Artificial Intelligence
(AI) tools, and global collaboration among arbitration institutions presents an array of opportunities
to enhance the efficiency, accessibility, and credibility of arbitration processes. Striking a delicate
balance between embracing technological advancements and upholding the fundamental principles
of arbitration is essential for successfully navigating this dynamic terrain. The ongoing transformation
reflects a proactive response to the digital age, underscoring the resilience and adaptability of the
arbitration field. As these innovations continue to unfold, they hold the potential to shape a future where
arbitration is not only more efficient and accessible but also retains the fundamental principles that
underpin its credibility and trustworthiness in resolving disputes on a global scale.

Reference

e Blanke, G. (2023). Arbitrating in a Modern World: Challenges and Opportunities. Arbitration: The
International Journal of Arbitration, Mediation and Dispute Management, 89(3).

e Chochitaichvili, D. (2018). Book review: Arbitration in the Digital Age: The Brave New World of
Arbitration, edited by M. Piers and C. Aschauer.(Cambridge University Press, 2018). b-Arbitra|
Belgian Review of Arbitration, 2018(2).

e  Friedman, G. H. (1996). Alternative dispute resolution and emerging online technologies: Challenges
and opportunities. Hastings Comm. &Ent. L], 19, 695.

e Kaufmann-Kohler, G., & Schultz, T. (2004). Online dispute resolution: challenges for contemporary

justice. Kluwer Law International BV.

e Paisley, K, &Sussman, E. (2018). Artificial intelligence challenges and opportunities for international




NEPCA INSIGHTS

February, 2024

arbitration. New York Dispute Resolution Lawyer, 11(1), 35-40.

Piers, M., &Aschauer, C. (Eds.). (2018). Arbitration in the digital age: the brave new world of

arbitration. Cambridge University Press.

Reiss, P. N. (2022). Into the Future With Eyes Wide Open: International Arbitration in the Digital Age.
Arbitration: The International Journal of Arbitration, Mediation and Dispute Management, 88(4).

Wang, ]. (2023). Joinder Mechanism in International Commercial Arbitration: A Trend in the Digital

Age?. International Journal for the Semiotics of Law-Revue internationale de Sémiotiquejuridique,
1-20.




The Evolution of Arbitration
Frameworks in Asia: Trends, Challenges,
and Opportunities

Bandana Shah

Advocate

Introduction

Arbitration, as a method of dispute resolution, has undergone a fascinating evolution in Asia, tracing
its roots through diverse legal traditions and economic transformations. This article embarks on a
comprehensive journey through time, unraveling the historical development of arbitration practices
across various Asian countries. It sheds light on the contemporary trends shaping arbitration
frameworks, while simultaneously exploring the multifaceted challenges that confront the region. From
cultural nuances to enforcement hurdles, and the imperative for harmonization, this examination sets
the stage for a nuanced understanding of the opportunities that lie ahead for the continued growth and
improvement of arbitration in Asia.

Historical Development

The historical development of arbitration practices in Asia unveils arich tapestry that intertwines ancient
traditions with modern legal systems. From the Silk Road to contemporary economic powerhouses, the
region has been a cradle for diverse arbitration mechanisms. The article delves into specific examples,
such as the ancient Chinese method of 'Dai Yan,' juxtaposed against the modern arbitral institutions that
have emerged in countries like Singapore and Hong Kong. By tracing this historical trajectory, we gain
insights into how cultural and legal influences have shaped the arbitration landscape, setting the stage

for the current dynamics.

In China, the ancient practice of 'Dai Yan' showcased a sophisticated arbitration system that blended
legal principles with Confucian ethics, emphasizing harmony and fairness. This historical precedent laid
the foundation for the region's inclination towards alternative dispute resolution. Moving forward, the
spread of Islamic civilization throughout Central and Southeast Asia brought forth the concept of "Sulh,"
a form of arbitration embedded in Islamic jurisprudence, further contributing to the rich diversity of

arbitration practices.
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The colonial era marked a significant juncture as Western legal traditions were introduced to Asia,
influencing the evolution of arbitration. British colonial rule, for instance, saw the establishment of
arbitration mechanisms in India, blending indigenous practices with Western legal concepts. The post-
colonial period witnessed the emergence of independent nations shaping their arbitration frameworks,
often drawing upon historical practices as they established modern legal systems.

As Asia transitioned into the 20th century, the demand for more structured and standardized arbitration
processes grew with increasing international trade. Jurisdictions like Japan, Singapore, and Hong Kong
became pivotal players in the region, fostering the growth of institutional arbitration. The establishment
of institutions such as the Japan Commercial Arbitration Association (JCAA) and the Singapore
International Arbitration Centre (SIAC) reflected a shift towards a more formalized and internationally
recognized arbitration landscape.

The historical development of arbitration in Asia is a multifaceted narrative that showcases the
adaptability of the region's legal systems. This rich history not only provides insights into the roots of
contemporary practices but also underscores the enduring importance of arbitration as a culturally
embedded and globally relevant means of resolving disputes in Asia.

Contemporary Trends

As Asia assumes a central role in the global economy, the trends in arbitration frameworks are dynamic
and reflective of the region's economic vibrancy. The article explores the rise of Asia as a hub for
international arbitration, examining the increasing preference for arbitration clauses in commercial
agreements. Notably, the surge in complex cross-border disputes and the growing popularity of
institutional arbitration in key jurisdictions highlight the region's commitment to providing efficient
and impartial dispute resolution mechanisms. The examination extends to the role of technology in
arbitration, with online platforms and virtual hearings gaining prominence, revolutionizing traditional
practices and enhancing accessibility.

Within the kaleidoscope of Asia's contemporary arbitration landscape, dynamic trends are orchestrating
a profound transformation in the way disputes are resolved. The 21st century has witnessed an
unparalleled surge in the adoption of arbitration clauses, as businesses across sectors gravitate towards
the flexibility and neutrality that arbitration offers over traditional litigation. Particularly striking
is the ascendancy of institutional arbitration, exemplified by the prominence of institutions like the
Singapore International Arbitration Centre (SIAC) and the Hong Kong International Arbitration Centre
(HKIAC). These institutions not only provide a structured framework for arbitration proceedings but
also contribute to the standardization of practices, reinforcing Asia's allure as a global arbitration hub.
Simultaneously, the integration of technological tools, from online case management platforms to virtual
hearings, reflects the region's commitment to embracing innovation, ensuring that arbitration in Asia

remains not only efficient and impartial but also on the cutting edge of technological advancements. The




Belt and Road Initiative further catalyzes contemporary trends, propelling Asia into a central role for

resolving intricate cross-border disputes arising from the vast infrastructure projects associated with
this transformative initiative.

Moreover, the burgeoning reliance on arbitration extends beyond regional borders, drawing parties
from around the world to choose Asia as their preferred dispute resolution venue. This global appeal is
further amplified by the region's strategic geographical location, economic dynamism, and the increasing
recognition of Asian institutions on the international stage. As the Belt and Road Initiative ushers in
a new era of complex international transactions, the demand for efficient and sophisticated dispute
resolution mechanisms continues to escalate, positioning Asia as not only a regional but a global leader
in contemporary arbitration trends. The convergence of these trends underscores the adaptability
and resilience of Asia's arbitration landscape, marking it as a pivotal player in shaping the future of
international dispute resolution.

Challenges Faced by the Region

While Asia's arbitration landscape flourishes, it is not devoid of challenges. Cultural differences, deeply
rooted in diverse legal traditions and societal norms, present hurdles that demand careful consideration.
The article delves into these nuances, analyzing how cultural factors impact arbitration proceedings and
enforcement. Enforcement issues, often arising due to disparities in legal systems, call for innovative
solutions to ensure the effectiveness of arbitral awards. Harmonization of arbitration laws across the
region is another challenge, as disparities in legal frameworks can impede the seamless resolution of
disputes. These challenges serve as critical points of reflection for stakeholders invested in the continued
growth of arbitration in Asia.

However, amidst the flourishing arbitration landscape in Asia, a spectrum of challenges casts shadows
over its seamless progression. Cultural diversity, deeply rooted in distinct legal traditions and societal
norms, poses a nuanced challenge, influencing arbitration proceedings and necessitating a delicate
approach to dispute resolution. Enforcement hurdles, exacerbated by variations in legal systems
among Asian nations, present a formidable barrier to the effective implementation of arbitral awards,
demanding innovative solutions for cross-border recognition. Additionally, the need for harmonization
across diverse legal frameworks within the region remains pressing, as disparities in arbitration laws
may impede the seamless resolution of disputes. These challenges underscore the intricate balancing
act required to harmonize regional practices while ensuring the credibility and efficiency of arbitration
in Asia. As the region grapples with these complexities, stakeholders are prompted to navigate a careful
path towards a more integrated and effective arbitration landscape.

Opportunities for Growth and Improvement

In the face of challenges, Asia's arbitration landscape brims with opportunities for growth and

improvement. The article explores how regional economic developments play a pivotal role in fostering
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an environment conducive to arbitration. The Belt and Road Initiative, for instance, has spurred a surge
in infrastructure projects, creating a fertile ground for arbitration. International collaborations, such as
the increasing recognition of the Singapore Convention on Mediation, offer opportunities to streamline
enforcement procedures and enhance the credibility of arbitral awards across borders. Moreover,
the role of institutions in shaping arbitration in Asia cannot be overstated. This section examines the
contribution of institutions like the Singapore International Arbitration Centre (SIAC) and the Hong
Kong International Arbitration Centre (HKIAC) in establishing the region as a preferred destination for
arbitration.

Amidst the challenges, Asia's arbitration landscape presents fertile ground for growth and improvement.
The burgeoning regional economic developments, particularly driven by initiatives like the Belt and
Road, offer a compelling opportunity for increased arbitration activity. International collaborations,
exemplified by the ratification of the Singapore Convention on Mediation, provide a pathway for
streamlining enforcement procedures and bolstering the credibility of arbitral awards across borders.
Strengthening regional institutions tailored to the unique challenges of the diverse Asian landscape,
fostering a culture of arbitration awareness, embracing transparency, and incorporating global best
practices are key opportunities. By seizing these prospects, Asia has the potential to not only enhance
the efficiency of dispute resolution mechanisms but also solidify its position as a trailblazer in the global
arbitration arena, offering a conducive environment for businesses and investors alike.

Conclusion

As the curtain falls on this exploration of the evolution of arbitration frameworks in Asia, it is evident
that the region stands at the nexus of tradition and innovation, navigating challenges and seizing
opportunities with resilience. The historical journey, from ancient practices to modern institutions,
underscores the adaptability and dynamism inherent in Asian arbitration. The contemporary trends
paint a picture of a region poised to play a leading role in the global arbitration arena. Challenges,
though formidable, are catalysts for growth, prompting a reevaluation of practices and the adoption of
progressive solutions. Opportunities for improvement pave the way for a future where arbitration in
Asia not only meets international standards but sets them, fostering a climate of trust and efficiency for
businesses and nations alike. The evolution continues, promising a vibrant and ever-evolving landscape

for arbitration in the diverse and dynamic continent of Asia.
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Double Stands of The Supreme Court
on the Context of Arbitration, Nepal:
Contradiction

Suman Kumar Rai
Advocate

Background

Unless Parties prevail, no possible Arbitrator or Arbitration because disputes are raised from parties
which is the ground of tribunal as well. Arbitrator or Arbitration, excluding criminal case or disputes; it
is concentrated on the disputes of Commerce, Development, Construction, Industrial, Trade, else.

Method of dispute resolution is prescribed in the certain procedures having concerned Arbitral
Procedures Regulations of Nepal Council of Arbitration (NEPCA) 2016 and Arbitration Act 1999.

It is referred Arbitrator or Arbitration through the method of dispute settlement in Contract Base
conferred by Arbitration Act 1999 Section 3(1), Parties Base is having regarded to Arbitration Act 1999
Section 3(2) and Court Base is also concerned to Arbitration Act 1999, Section 7(a)(b) . Besides, absence
of Court Jurisdiction is also prevailed that indicates the gravity of Arbitrator or Arbitration, Court
Jurisdiction is banned in Arbitration Act 1999, Section 39. But, it can be entertained Court Jurisdiction
conferred by Arbitration Act 1999 Section 30 (2) (a) (b) (c), (3) (a) (b).

Unless it cancels [voids] awards relating Arbitration Act 1999 Section 30(2) (a) (b) (c), (3) (a) (b),
Obligation of Awards shall be mandatory.

Actor of judgment in arbitration of tribunal is compulsion having involved institution, individual, agency,
law practitioner, engineer, jurist, judge, construction contractor etc., Statute of the Nepal Council of
Arbitration (NEPCA) 1991 Section 6(a) injects or enlist experts in the involvement:

“..NEPCA Any institution, individual, agency, law practitioner, engineer, jurist, judge, construction
contractor etc., directly or indirectly engaged in the activities and proceedings relating to arbitration
shall be eligible for the membership of the Council...” !

Multi-dimension in experts are enlisted to decide disputes that is foundation of impartial or perfect
decision in Arbitration.

The concept of arbitration is basically concerned dispute settlement to Development, Construction,
Industrial, Trade and Others having mentioned in the preamble of Statute of the Nepal Council of
Arbitration (NEPCA) 1991:

1 Statute of the Nepal Council of Arbitration (NEPCA) 1991 (With the Third Amendment, 2020), Section 6(a) , Nepal Council of
Arbitration, Kathmandu, Nepal, P4
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“...disputes of development, construction, industrial, trade and other nature which are to be resolved
through arbitration.” 2

It is mentioned and amplified - Arbitration Act 1999 - dispute relating commercial based civil disputes
or cases are in jurisdiction of Arbitration:

“...commercial based civil dispute have to settle by arbitration.” 3

Furthermore, though, it is not regular court which is alternative process or approach to justice having
linked to Arbitral Procedures Regulations of Nepal Council of Arbitration (NEPCA) 2016, Section(55)
(1) (2):

“...Settlement of Dispute through Consensus: (1) Notwithstanding anything contained elsewhere in this
Chapter, if the parties agree to settle the disputes through consensus or other measures prior to making
a final award, they may request the arbitration with points of agreement. (2) If the request made by
the parties pursuant to Sub-Rule (1) is deemed appropriate by the arbitrator, he or she may declare the
closure of arbitral proceedings by keeping a record of the disputes...” *

In addition to aforementioned stance, The Constitution of Nepal, Article 127(2) permits or guarantees
arbitration as an alternative dispute method because which is an alternative approach of resolution for
settlement to disputes:

“In addition to the courts ... other bodies as required may be formed to pursue alternative dispute
settlement methods.”

Supreme Court Double Stands [Opinion] onto Arbitration

Supreme Court has Double Stands onto Arbitrator or Arbitration: it prefers to Arbitrator or Arbitration
on the contrary it interprets Court Supremacy to settlement Disputes or Cases which is contradiction or
paradox. Dilemmas of stands are seen or prevailed.

a. Justification of Awards and Jurisdiction of Arbitration

Supreme Court of Nepal makes decisions in favor on the behalf of Arbitrator and Arbitration; it is
made stronger the status of Arbitrator and Arbitration in different disputes or cases.
b. Justification of the Jurisdiction of Courts [High Court and Supreme Court]

Supreme Court of Nepal makes decisions (opinions) to cease to exist Arbitrator and Arbitration; it
is concentrated onto shunt to the jurisdiction of Arbitrator and Arbitration in different disputes or
cases consequently, which leads and permits the jurisdiction of Courts. Furthermore High Court
is permitted the jurisdiction in some conditions as per Arbitration Act 1999 Section 30 (1) (2) (3)
and Supreme Court is also allowed the extra-ordinary power to hearing legal and constitutional

disputes or issues in accordance with The Constitution Article 133(1)(2).

2 Ibid P1
Gyaindra Bahadur Shrestha, Arbitration Act 1999, Section 3(2), Collection of Act Part-2, Pairavi Publication, Kathmandu, P. 511

4 Arbitral Procedures Regulations of Nepal Council of Arbitration (NEPCA) 2016, Section (55) (1) (2) Nepa Council of Arbitration,
Kathmandu, Nepal, P42
5 The Constitution of Nepal (English Version), Law Books Management Board, Kathmandu P.87
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Justification of Awards and Jurisdiction of Arbitration

Supreme Court of Nepal makes decisions on the behalf of Arbitrator and Arbitration; the decision prefers
and strengthens to Arbitration or Arbitration on the context of different disputes or cases which are
mentioned as follows;

1. On the case of parties Appellant/Defendant, Authorized Representative Manager, Rakesh Kumar
of The Oriental Insurance Company Ltd., Katmandu Metropolitan City-23, Kantipath, Kathmandu.
Vs. Respondent/Plaintiff, Ramkrishna Rawal, Rupandehi District, Siddhartanagau Municipality-6,
Gallamandi :

“.. as it is ascended dispute among parties of contract, they can settle by the forum of Arbitrator as per
contract and ignore or oust Court Jurisdiction besides Court cannot exercise or entertain its Jurisdiction
in the condition..when parties agree to resolve dispute by arbitration in contract, they cannot file the
claim or case in court against the contract which is the anti-contract, estoppel, breach of contract as well...
Court should not registered -the case or claim-and decide without the study of existing law and terms
of contract because it cannot be delivered justice in fast and easy after long process of court decision in
cancellation and refer to redecide by the tribunal of arbitrator which impacts on its trustworthiness...if it
is resolved dispute of those who invest, they are in no time, they may entertain experts having chosen by
themselves consequently justice in award is possible in the hearing: in this is the ground of Arbitration
Act relating commercial disputes in international assumption and practice ...”

2. On the case of parties Petitioner Including Road Department Vs. Defendant : Waiba Construction
Pvt. Ltd., Including Samakhusee, Kathmandu having concerned Dispute Content in the Jurisdiction
of Arbitrator or Arbitration which has preferred and strengthened to Arbitrator and Arbitration:

...Court is not permitted to verify fact and examine award of Arbitrator on the context of dispute
which are allowed final right [Authority] to Arbitrator because Arbitrator is the best and last judge... “7

3. On the case of parties of Petitioner: Authorised Raju K.C., Director of Nepal Airlines Cooperation Vs.
Defendant: Including Appellate Court, Patan, Lalitpur :

«

...it is jurisdiction of Arbitration because the claim or dispute of matter having concerned to agency
contract...” 8

4. On the case of parties of Petitioner: Krishnachandra Jha, General Manager of Krishi Samagree
Santhan, Pradhan Karlaya,Teku, KuleShwor Vs. Defendant: Including Dinesh Bhakta Shrestha,
Proprietor of Milimili Enterprises, Kathmandu Metropolitan City Ward -11, Kamaladi, authorized
Representative of Singapur based Sumit Prakash Asia Pvt.Ltd.:

www.suprecourt.gov.np Nepal Kanoon Patrika [NKP] 2066, Vol.2 , Decision N0.8078
Ibid 2067, Vol.: 52 Decision No. 8479

8 Ibid 2067, Vol.: 52, Decision No. 8523




“...award of arbitrator is confirmed and finalized having regarded on the dispute of Fact and Law unless

it prevails exception - because parties are bonded themselves in their mutual consent...” °

On the case of parties of Petitioner: National Construction Company, Nepal, Kathmandu District,
Kathmandu Metropolitan City, Ward No. 11, Bhadrakali Plaza Vs. Defendant: including Appellate Court
Patan, Lalitpur:

“...as parties confirm Arbitrator to settle dispute in contract, no Party can ignore to deform or collapse
tribunal of Arbitrator...in the breach of contract by one party, agreement of arbitrate and arbitration
clause never void... any party cannot frustrate agreement to arbitrate...” *°

c. Justification of the Jurisdiction of Court[High Court and Supreme Court]

Supreme Court of Nepal makes decisions on the behalf of Arbitrator and Arbitration; it is concentrated
onto shunt of Arbitrator and Arbitration in different disputes or cases consequently that permits and
maghnifies the jurisdiction of High Court and Supreme Court.

1. On the case of parties: Petitioner : Umakant Jha, Director General, Mahakali Sinchai Pariyojana
Vibhag, Mahendranagar Vs. Respodent: Including Appellate Court, Patan :

“ ...it has been made provision of the jurisdiction of court to examine award of Arbitration...” 1

2. On the case of parties Petitioner: Krishi Samagri Company Limited, Pradhan Karyalaya, Kathmandu

Vs. Defendant: Including Appellate Court, Patan.

“...if Arbitrator interprets contract against terms of contract, which is the subject or issue of Contract Law
hereinafter Court can decide on the dispute...Appellate Court has the Jurisdiction to review and revise
on the decision of Arbitrator as per Arbitration Act 1999 and if it is confiscated or extorted property of
parties on the lapse or loophole of the act, the court can entertain extra-ordinary power to guarantee

according to The Constitution...” 2

3. Onthecase of parties: Petitioner: Bikram Pandey, Authorised Representative of Kalika Swochchhanda
and Kanchajanga J.V,, Kathmandu District, Kathmandu Metropolitan City, Ward No. 4, Maharajganj

Vs. Defendant: Including Ministry of Physical Planning and Construction, Road Department :

“... Appellate Court has power to appoint Arbitration if it is not appointed Arbitration whether mentioned
and prescribed or not in contract having related to the Provision of Arbitration Act 1999 Section 7[1][a]
[b]... 13

9 Ibid 2059, Vol.: 44, Decision No. 7089
10 Ibid 2065, Vol.: 50, Decision No. 7933

11 Ibid 2066, Vol.: 51, Decision No. 8156
12 Ibid 2064, Vol.: 49, Decision No. 7905

13 Ibid 2067 Vol.52 Decision No. 8437




NEPCA INSIGHTS

February, 2024

Conclusion

Overload and burden of disputes or cases in Courts and the use of expertise in the extent of proper are

essence which are grounds for the relevancy of Arbitrator or Arbitration but Arbitration Act 1999 permits

to hearing power of High Court and according to the existing constitution of Nepal. Supreme Court is

permitted - each and every dispute or case- the jurisdiction for the hearing [Writ-Jurisdiction: Review

and Revise]; consequently the act and the constitution are not favored to Arbitration or Arbitrator in

this connection Supreme Court interprets that on the one hand Courts are permitted to hear all types of

disputes or cases on the contrary it is withdrawn and referred arbitrator or arbitration for the disputes

settlement. Contradiction is induced by Supreme Court itself: misfortune.
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Commercial Arbitration in Nepal:
Issues and Challenges

Gyanendra P Kayastha
Civil Engineer, Former General Secretary, NEPCA

1. Introduction

Arbitration is a method of dispute resolution involving two or more parties. The term commercial
arbitration is used to indicate the settlement of a dispute related to trade, industry and commerce.
Accordingly, commercial arbitration is being used as an alternative means of private dispute settlement
to provide an expeditious, expert and civilized forum for resolving many differences of opinion which
may arise as a normal incident of commercial life. As a result, the concept of commercial arbitration has
been growing in Nepal.

2. Concept

Itis an alternative mechanism for resolving disputes different from the traditional and established judicial
system. It is a process of resolving disputes that arise between two or more parties to an agreement or a
contract in which a neutral third party called the arbitrator renders an enforceable decision. All parties of
any agreement or contract, who agree to settle the dispute through arbitration, should agree to appoint
the arbitrator to whom they submit their dispute for settlement. During the arbitration process, there
is a possibility that the parties will compromise and the dispute will be solved, but if no such solution is
found, the arbitrators can render an award of binding nature.

3. Historical Evolution

Arbitration can be traced back to the system of ‘Panchayat’ in Nepal long before the codified judicial
system developed. Panchayat was an informal tribunal of five gentlemen chosen from among the
villagers to render an impartial decision in the settlement of disputes between the members of villages.
Since early times the decisions of Panchayats were acceptable and binding on the parties. Panchayat as
private tribunal was a different system of arbitration and was subordinate to a regular court of law. In
the Lichhavi era, the Panchali which was also known as Pancha Sava, was empowered to decide disputes
at the local level. This form of dispute settlement mechanism that was practiced for a long period should
be considered as the foundation of the concept of arbitration in Nepal’s context, but not the same as the
modern notion of arbitration. In Nepal, the concept of arbitration in its modern sense was first found in

government contracts.
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The history of the modern notion of commercial arbitration in Nepal is brief. Before the enactment of
general legislation on commercial arbitration in 1981, statutory provisions of commercial arbitration
were found in a scattered form in different legislations with different purposes. Such a provision first
appeared in section 9 of the current Development Board Act 1957 which provided for the resolution of
a dispute under a contract to which the Board is a party. This type of arbitration is termed compulsory
arbitration. Therefore, parties are forced to follow the rules set out in the statute. The objective behind
introducing such an arbitral process may be looked at in the context of inviting foreign capital and
technology for economic enhancement and fostering development plans and industrialization in the
country.

The Arbitration Act of 1981 was superseded by the Arbitration Act of 1999 and is the prevailing general
law on commercial arbitration. Furthermore, it was made in line with the UNCITRAL Model Law. On the
basis of this new act, the Supreme Court of Nepal has promulgated the Arbitration (Court Procedure)
Rules, 2002 relating to court procedure in order to promote arbitration in Nepal. Despite the above legal
framework promoting and facilitating arbitration in Nepal, there are still many remaining challenges.

4. Basic Aspects of Arbitration

e Arbitration Tribunal: A panel of arbitrators appointed to hear and decide a dispute according to the
rules of arbitration.

e Arbitration clause: A contractual provision mandating arbitration and thereby avoiding litigation of

disputes about the contracting parties’ rights, duties, and liabilities.

e  Arbitrator: A neutral person who resolves disputes between parties, especially by means of formal
arbitration. An arbitrator can also be termed an impartial chair.

5. Submissions/Arbitration Clause/Arbitration Agreements

A written agreement is required to submit present or future disputes to the arbitrators, whether or
not the legal relationship is contractual. It does not make any difference whether or not the name of an
arbitrator is named therein. Furthermore an arbitration agreement must be made. This bilateral nature
is necessary because a “unilateral” arbitration clause did not provide an arbitration agreement but only
an option. An arbitration agreement must be in writing if it is to come within the Arbitration Act, 1999.
Otherwise, no particular form is necessary. A valid arbitration agreement may be contained in a clause

quite collateral to the main purpose of an agreement.
6. Appointment of Arbitrators and Third/Presiding Arbitrator

An arbitrator is appointed generally by the parties, but if one party fails to make an appointment, the
court is empowered to make the appointment. The third/presiding arbitrator is generally appointed by

the arbitrators. Again, if arbitrators fail to appoint the third/presiding arbitrator, the court may make an




appointment by default. Section 5(1) and (2) of the Arbitration Act, 1999 are related to the appointment

of both arbitrators and the provisions of law are less clear in regard to the court’s appointment of third
arbitrator.

7. Evolution of the General Law of Commercial Arbitration in Nepal
7.1 Arbitration Act, 1981

The general law of domestic commercial arbitration originated in Nepal with the Arbitration Act,
1981(2038). Under this act, any dispute of a commercial nature arising out of agreements may be settled
by arbitration as provided for in such agreements. If the agreement that provided for arbitration fails
to provide rules to determine the number of arbitrators or to provide the rules governing substantive
or procedural law, the provisions of the Arbitration Act, 1981 would apply as default legal rules. To

understand the arbitration process, it is necessary to know about the “default rule.”

The default rule provides an option to the contracting party to make or choose their own rules to settle
the dispute that are not contrary with the law. Otherwise, the general rules of the act will be implemented.
This act provided that if the parties to the agreement fail to appoint an arbitrator under the agreement
or the arbitration agreement is silent in this regard, any party is empowered to file an application at the

District Court asking for the appointment of an arbitrator.
7.2 Arbitration Act, 1999

There are various reasons for the replacement of the old Arbitration Act, 1981: the fundamental reason
was its ineffectiveness. Other reasons include: incompleteness and inadequacy of the act, by which the
defaulters benefited; unnecessary delays and interferences made by the courts in the arbitration process;
appointment of inefficient arbitrators lacking knowledge of arbitration processes and procedures who
often favored their nominators; a lack of institutions supporting arbitrations; a paucity of literature
relating to arbitration; drafting of defective arbitration clauses in contracts; lack of law providing action
against the biased arbitrators.

The 1999 act is the prevailing law of the land and is mostly influenced by UNCITRAL Model Law. An
arbitration agreement is defined as “an agreement between the parties to refer present or future disputes

arising in respect of a defined legal relationship whether it is contractual or not”.

An award given by an arbitrator that is produced through fraud, bribery or other malpractice provides
an appropriate reason to make the award universally void by the court but the new law is directly silent
in this regard. Though, there are other sections of this legislation to curb this problem. Section 30 (3)(b)
of this Act provides that to protect the public interest and public policy, the court has the power to quash
the award. Fraud or bribery or other malpractices are such phenomena which directly hamper public
morality as well as breach public policy. The term, “public policy” is defined as “broad, principles and
standards regarded by the legislature or by the courts as being a fundamental concern to the state and

the whole of society...More narrowly, the principle that a person should not be allowed to do anything
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that would tend to injure the public at large.” So, in this regard, we can conclude that the court has been
given the duty by legislation to control such misconduct in the name of public policy if the arbitrator’s
decision appeared so, but up until this date no such interpretation has been evinced in Nepal.

8. Arbitral Institutions in Nepal

The Nepal Council of Arbitration (NEPCA) was established in 1991 to facilitate arbitration in Nepal, but
is yet to be recognized by the law. Yet, the court has already impliedly recognized it because the court has
heard a petition after NEPCA's panel award. This is the only institution working on a permanent basis
which provides rules (NEPCA Rules of Arbitral Proceedings, 2003, NEPCA Arbitration Rules, 2016 made
in line with Arbitration Act, 1999), venues and a panel of arbitrators to conduct arbitration process.
NEPCA is a non-profit institution.

9. Issues and Challenges

The following issues/challenges are required to be addressed properly to ensure that the goal of
successful arbitration is obtained. These issues and challenges are discussed below.

9.1 Delay

Delay on the finality of an arbitral award by entertaining writ jurisdiction must be curbed. Delay on
appointment of an arbitrator is also a great issue. It contradicts the concept of arbitration.

9.2 Cost

The cost of the arbitration process is being increased day by day which may prevent the business sector
from choosing arbitration as a form of ADR.

9.3 Definition

The term ‘commercial arbitration’ is not defined by law which is very uncertain.

9.4 Award by Fraud or Corruption

What will happen if the award is given by fraud or corruption? It is internationally recognized that an
award by fraud or corruption not only provides grounds to remove arbitrators but also provides grounds
to invalidate awards in a court of law.

9.5 Code of Conduct

Till this date, Nepal has no code of conduct for an arbitrator. There is a real need in Nepal for arbitral
jurisprudence.

9.6 Judicial Review of Awards

What sort of judicial review of arbitral awards is necessary for Nepal’s legal system? The grounds

provided for judicial review in section 30 of 1999 Act may be adequate or not? The ground to make void
an award on the basis of damage to the “public interest” is absolutely vague.

9.7 Recognition




Whether or not NEPCA or other institutional arbitral organizations should be recognized by the law

itself is a matter that must be dealt with.
9.8 Substantive Law

Which substantive law applies to arbitrators? Section 18 of the Arbitration Act, 1999 has provided the
default rules. Parties are free to make agreements on this matter. If an arbitration agreement is silent
in this regard, the Nepali substantive law will prevail. But, here in this section a rule has ignored the
principle of natural justice which stated that arbitrators are not free to follow the doctrine of ex aequo et
bono and amiable compositor.

9.9 Arbitral Immunity

In the USA, both state and federal courts recognize that arbitrators enjoy quasi-judicial immunity from
legal liability for actions taken in their arbitral capacity. This principle has also been observed in the
international commercial setting. There is a sufficient rationale to do so. The rationale behind this
immunity was observed by the court and “continues to influence the courts today.”

But, Nepal’s scenario is different from the above explanation. It is found that in an ad hoc arbitration
process after the arbitrators have given an award, they are often personally defending their position in a
writ petition. Arbitrators are made a party to litigation which is not a good practice. If it is continuously
happening, nobody will be ready to be an arbitrator in a commercial dispute because of their fear of
further litigation.

10. Suggestions

¢ Delay on the finality of an arbitration award made by an arbitrator should be avoided. For this, writ
jurisdiction should not be entertained by the Supreme Court in the name of an alternative remedy
in all cases, but instead specifically address genuine issues of law and not fact.

¢ Delay itself produces cost. It can be reduced by speedy proceedings and a schedule for the hearing.
Arbitrators are engaged in their own profession and their business may postpone the date of arbitral
hearing. So, it should be managed accordingly.

¢  The term ‘commercial arbitration’ is not defined by law which produces uncertainty. So, it needs to
be defined by law itself in line with the UNCITRAL Model Law.

¢ Anaward given by fraud or corruption can be controlled under the “public policy” clause as provided
in section 30 (3)(B) of the Arbitration Act, 1999 though it seems quite unclear what public policy
actually is. This clause provides grounds to the court of law to invalidate an award. But it should be
better to add one sub-clause in the legislation that expressly invalidates the award if the arbitrator
gives an award by fraud or corruption.

¢ A code of conduct should be made in line with internationally accepted standards.

e The term ‘public interest’ needs to be defined appropriately. It is a very difficult task. Therefore, if

no definition is possible, it is better to remove this term from the law and only include the ‘public
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policy’ term contained in the UNICTRAL Model Law 1985. Doing so provides certainty and reduces
the court intervention in the award.

e Itis not necessary to recognize any particular arbitral organization by the Arbitration Act because
there can be numerous such organizations for the facilitation of arbitration. Up to this date, the
court does not seem reluctant to hear petitions upon voluntary arbitration awards.

e When making contracts, every factual situation that may arise in the future cannot be incorporated.
This indicates that parties must be aware in the making of the subject of the contract and the
arbitration clause. Otherwise, one party may become vulnerable.

o Both, arbitral and testimonial immunities are necessary for arbitrators. For this, certain rules or
standards need to be developed which may enable the arbitrators to think that they are protected
when they are acting in a fair manner.

e The almost established ‘Commercial Bench’ of the High Court should hear arbitration related
disputes.

e  The arbitration law should expressly state which arbitral panel should rehear matters returned to
the arbitral level. In this case, until the law is reformed, the High Court should have the discretionary
power to choose on a case by case basis the makeup of the arbitral panel.

11. Conclusion

The number of construction disputes is increasing day by day. Similarly, the volume of private business
tremendously is expanding as part of accelerated development goal. Accordingly, more infrastructures,
more contracts and more disputes. Settling these commercial disputes by the private means of
commercial arbitration is an effective method but not the solution. Commercial mediation is also
increasingly being used now as a form of ADR for commercial disputes. Once the arbitration method
is adopted in an arbitration agreement or clause, there is no flexibility to undertake other methods of
dispute settlement unless both or all parties give their consent.

Despite the few drawbacks of commercial arbitration, it is a widely popular tool for domestic as well
as international commercial dispute resolution. It would be better to adopt harmonized arbitration
standards and enforcement procedures to facilitate the growing transnational nature of business activity
and construction activity.
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Interim Measures in Arbitration and
the Requirement for Revision in the
Arbitration Act, 2055

Nanda Krishna Shrestha

Advocate

As arbitration is the most popular alternative dispute resolution mechanism in corporate affairs,
many nations have formally recognized it with appropriate laws and regulations. Also, the legislation
amendment has provided for adequate solutions to difficulties that have emerged from time to time. In
recent decades, different countries have made some changes in their existing provisions of arbitration
relating to Interim Measures/Reliefs to make arbitration more effective, fruitful, and enforceable. In
this regard, there have been amendments to the UNCITRAL Model Law as well. Thus, it is beneficial to
examine the Interim Measures/Relief/Order given in the Nepal Arbitration Act, 2055, on a current and
international perspective in order to enhance efficiency and make arbitration more achievable.

1. Interim Measures/Reliefs

Interim reliefs are provisional or temporary orders issued by the Arbitration Tribunal. It is an order that
is put into effect pending a hearing, trial, final judgment, or an act by one of the parties. The fundamental
function of interim measures is to protect a party's rights while pending the outcome of a dispute in
arbitration. The major objectives are to maintain or restore the parties pending the determination of the
dispute in arbitration; preserve the assets out of which a subsequent award may be satisfied; preserve
evidence; and. provide security for the costs of the dispute referred to arbitration. The provision of these
interim measures is essential in making the arbitration process as well as the outcome of the arbitration
more effective, as they provide parties with the security and/or relief that allow them to continue with
the process. Generally, interim relief is granted when:

a. Prima facie there is a case;

b. the balance of convenience lies with the aggrieved party who is seeking the relied; and

c. Irreparable damage or injury may be caused if the interim relief is not granted.

Amended Article 17 of the UNCITRAL Model Law have provided above basis for the Interim Measure:

(a) Harm not adequately reparable by an award of damages is likely to result if the measure is not
ordered, and such harm substantially outweighs the harm that is likely to result to the party
against whom the measure is directed if the measure is granted; and

(b) There is a reasonable possibility that the requesting party will succeed on the merits of the
claim. The determination on this possibility shall not affect the discretion of the arbitral tribunal
in making any subsequent determination

More effectively the National Civil Procedure (Code) Act, 2017, Section 518, has provided the general
ground for the interim relief in Nepal.
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(1) Ifthe concerned petitioner considers that the petition claim would be meaningless if the status quo
of any subject matter of any claim is not maintained pending the final settlement of the petition,
such a petitioner may, setting out that matter, pray for the issuance of an interim order.

2. Mode of the Interim Relief/ Measures in Arbitration
There are several modes of the Arbitration relief has been practice.

a. Injunctionsare ordersthat may preventa party from doing something. Alternatively, injunctions
may prevent someone from leaving the country or getting rid of their assets. These are applied
when a party predicts that the other will go to great lengths not to pay the final amount in the
arbitration award.

b.  Security for costs is an interim measure usually requested by the claimant if there is reasonable
cause to believe that the claimant is insolvent and will not pay if he or she loses that arbitration.
This includes the cost of the arbitration fees.

c. Applications for the preservation or detention of property are less common, however they
may be equally as important. Arbitrators should exercise great care in these instances as
preservation or detention of property may have serious and adverse consequences for a party
that needs to use or sell their property. What may be less detrimental is an application for the
inspection of a property. Arbitrators must be careful to always evaluate the advantages and
disadvantages of implementing an interim measure such as this one.

d. Active interim measures (or ‘preserving the status quo’, as they are often referred to) require
a party to take, or refrain from taking, specified actions. For example, arbitrators may order a
party to continue the performance of contractual obligations (such as carrying out construction
works), to continue shipping products, or providing intellectual property, or the adverse. ..etc

3. Provision of Interim Relief under the Arbitration Act 2055 and General Scenario.:
i.  The Arbitration Act, 2055 has confined the several Powers to the Arbitrator Whereas :

Section 21, (1) (g):- To issue preliminary orders, or interim or inter locating orders in respect to any
matter connected with the dispute on the request of any party, or take a conditional decision.

(2) Any party which is not satisfied with the order issued by the arbitrator pursuant to Clause (g) of Sub-
section (1) may submit an application to the appellate court within 15 days, and the decision made
by the Appellate Court shall be final.

ii. The provisions of the Arbitration Act, 2055, Section 21 of reliefs are very limited. There are no
procedural rules or guidance on how interim measures should be dealt with or guidelines outlining
under what circumstances interim measures should be granted. It is unclear whether the Tribunal
has the authority to issue interim orders against non-parties to the dispute. There is no clear position
to handle the situation of the interim order, if required, before and after the Award is delivered to the
parties. There is no legal enforcement mechanism for the implementation of interim relief in cases
of violation. It is unclear whether the arbitration statute authorizes or prohibits the parties from
obtaining double-standard remedies from the regular court and arbitration tribunal.

iii. Also, in general practice, it is seen that one of the parties deliberately prolongs the time for the
arbitration proceedings to prejudice the rights of the other party, for some other reason beneficial




to them, or to delay the pronouncement of the arbitral award against them and thereby delay the
enforcement of the award. Thus, the arbitral tribunal and/or the court must safeguard the rights of
the aggrieved party before, during, and after the arbitral proceedings until the award is enforced.

For which the interim measure must be enforced.

iv.  As per the literal interpretation of arbitration, the tribunal can only grant interim reliefs against
parties to the arbitration agreement; however, it is unclear that the arbitration tribunal itself has the
authority to make directives and orders for nonparties whose roles are in that matter. Thus, lacks in
provision it has been seen in practice that the powers of both the court and arbitral tribunal were
effectively equal, and confusion on the parties regarding the jurisdiction of the general court and
arbitration regarding the interim order.

v.  There is a chance that the arbitrator will use interim relief arbitrarily, hence there must be direction
for the arbitrators. It has also become crucial because the majority of arbitrators nowadays come
from technical backgrounds.

vi. TheArbitrationAct, 2055, provides foranenforcementaward by the district courtafterthe completion
of the award. But there is no provision for an enforcement mechanism for the implementation of the
interim measures/ order. It looks like an order with no execution.

Thus, the Arbitration Act, 2055, deals with interim measures with a very limited scope. It cannot cover
the complete context of the present period. Some statutory gaps have been observed in the arbitration
domicile. There is a need for conditions and rules that make the powers of both courts and arbitral
tribunals effective and address our contradictions.

In this regard, it is easy if we study the current international law and the recent changes made in India's
arbitration law.

A) International standards of Interim Measure on UNCITRAL Model Law

In order to encourage harmonization regarding the definition and scope of interim protection of rights
in international arbitration, the United Nations Commission on International Trade Law (UNCITRAL)
amended Article 17 of the UNCITRAL Model Law (Model Law) provision on interim measures in 2006
to define tribunal powers to grant interim measures and to describe the enforcement role of national
courts.

Article 17. Power of arbitral tribunal to order interim measures

Article 17 A. Conditions for granting interim measures

Article 17 B. Applications for preliminary orders and conditions for granting preliminary orders
Article 17 C. Specific regime for preliminary orders

Article 17 D. Modification, suspension, termination

Article 17 E. Provision of security

Article 17 F. Disclosure

Article 17 G. Costs and damages

Article 17 H. Recognition and enforcement
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(1) An interim measure issued by an arbitral tribunal shall be recognized as binding and, unless
otherwise provided by the arbitral tribunal, enforced upon application to the competent court,
irrespective of the country in which it was issued, subject to the provisions of article 17 I.

(2) The party who is seeking or has obtained recognition or enforcement of an interim measure shall
promptly inform the court of any termination, suspension or modification of that interim measure.

(3) The court of the State where recognition or enforcement is sought may, if it considers it proper,
order the requesting party to provide appropriate security if the arbitral tribunal has not already
made a determination with respect to security or where such a decision is necessary to protect the
rights of third parties.

Thus, the Model Law of the UNCITRAL Amendment (adopted by the Commission at its thirty-ninth
session in 2006) has provided some rational norms, leading to the conclusion of the dichotomy on
the use of the Interim Order by the Regular Court, and Arbitration also provides the framework and
enforcement of the Interim Order.

B) Recent Indians Prospective on Interim Measure and Amendment.

The Arbitration and Conciliation Act, 1996, with objective improves the usefulness of arbitration,
provided there’s clarity, ensuring predictability and strengthening arbitration have amended the
Provision relating to Interim Measures (with amendment on 2015 and 2019). More delightedly due the
problems and forcibility and relief from the standards of the between the Court and Tribunal to power
of the Judiciary to pass interim orders in aid of arbitration proceedings, encompassed under Section 9 of
the Act under Arbitration and Conciliation act, 1996.

Section 9 : Interim measures by Court

(1) A party may, before or during arbitral proceedings or at any time after the making of the arbitral
award but before it is enforced in accordance with section 36, apply to a court—

(i) forthe appointment of a guardian for aminor or person of unsound mind for the purposes of arbitral
proceedings; or

(i) for an interim measure of protection in respect of any of the following matters, namely:—

(a) Thepreservation, interim custody or sale of any goods which are the subject-matter of the arbitration
agreement;

(b) Securing the amount in dispute in the arbitration;

(c) the detention, preservation or inspection of any property or thing which is the subject matter of the
dispute in arbitration, or as to which any question may arise therein and authorizing for any of the
aforesaid purposes any person to enter upon any land or building in the possession of any party, or
authorizing any samples to be taken or any observation to be made, or experiment to be tried, which
may be necessary or expedient for the purpose of obtaining full information or evidence;

(d) Interim injunction or the appointment of a receiver;

(e) such other interim measure of protection as may appear to the Court to be just and convenient, and
the Court shall have the same power for making orders as it has for the purpose of, and in relation
to, any proceedings before it.




(2) Where, before the commencement of the arbitral proceedings, a Court passes an order for any
interim measure of protection under sub-section (1), the arbitral proceedings shall be commenced
within a period of ninety days from the date of such order or within such further time as the Court
may determine.

(3) Once the arbitral tribunal has been constituted, the Court shall not entertain an application under
sub-section (1), unless the Court finds that circumstances exist which may not render the remedy
provided under section 17 efficacious.

Section 17: Interim measures ordered by arbitral tribunal.

According to Section 17, during arbitrary procedures, apply to the arbitral tribunal for relief, as
mentioned in a similar provision in Section 9 of the Act; however, this provision adds the authority to
execute Tribunal's orders: As above

Section 17(1) e...... interim measure of protection as may appear to the arbitral tribunal to be just and
convenient, and the arbitral tribunal shall have the same power for making orders, as the court has for
the purpose of, and in relation to, any proceedings before it.

(2) Subject to any orders passed in an appeal under section 37, any order issued by the arbitral
tribunal under this section shall be deemed to be an order of the Court for all purposes and shall be
enforceable under the Code of Civil Procedure, 1908 (5 of 1908), in the same manner as if it were an
order of the Court.

The Sections 9 and 17 of the Arbitration and Conciliation act, 1996 Act grant judicial authority to issue
crucial interim orders, enhancing alternative dispute resolution efficiency. Also, Section 9 and Section 17
of the Act, though similar, differ in scope, with the court having more extensive authority, particularly in
cases involving non-parties. A party to the arbitration proceeding chooses to avail remedy under Section
9 of the Act for interim measures either before or during arbitral proceedings or after the making of the
arbitral award but before its enforcement in accordance with Section 36 of the Act. Thus, Indian law has
more comfortably addressed due process and the implementation of the Interim Order, as well as the
unification of the Tribunal and Court's rights.

Conclusion

Our existing provisions for interim measures, as specified in the Arbitration Act, 2055, are exceedingly
limited, and lack the legal basis for implementing measures. Thus, it should be revised in order to meet
changes in arbitral practice over the last decades. Since the arbitration law is a special law in itself, a
major requirement is to unify the existing system, both national and international prospectives.

The required amendment will make the interface between regular courts and arbitration more legally
effective. It will also definitely be helpful for the technical personnel involved in arbitration to easily
understand interim measures and implement them effectively. It helps to reduce the mandatory situation
where the parties have to go to the regular courts for an interim order using the regular law and sovereign
rights. Being that arbitration also covers multi-national disputes, there is an urgent need to strengthen
the legal framework for interim measures for the implementation of arbitration awards. Thus, it appears
that stakeholders must conduct their investigation under this provision of interim measures/ relief in
order to maintain standard principles of arbitration.
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Nepal Council of Arbitration (NEPCA) Committees

NEPCA's 12% Executive Committee: 31t Annual General Meeting of NEPCA was held on 2079/09/30 at
NEPCA Conference Hall, Kupondol, Lalitpur. The AGM has elected the 12" Executive Committee members
as follows:

O 0N WD

=
= o

Dr. Rajendra Prasad Adhikari - Chairperson
Mr. Dhurva Raj Bhattari - Immediate Past Chairperson
Mr. Lal Krishna KC - Vice - Chairperson
Mr. Baburam Dahal - General Secretary
Mr. Thaneshwar Kafle - Secretary
Mr. Hari Kumar Silwal - Treasurer
Prof. Dr. Gandhi Pandit - Member
Mr. Manoj Kumar Sharma - Member
Mr. Mahendra Bahadur Gurung - Member
Mr. Madhab Prasad Paudel - Member
. Mr. Som Bahadur Thapa - Member

Various committees were formed in order to achieve the objective of NEPCA. The committees are as

follows:

Membership Scrutiny Committee

Mr. Baburam Dahal - Coordinator
Mr. Hari Kumar Silwal - Member
Mr. Mahendra Bahadur Gurung - Member

Arbitrator/Adjudicator/DB Appointment Committee

Dr. Rajendra Prasad Adhikari - Coordinator
Mr. Thaneshwar Kafle (Rajesh) - Member
Mr. Som Bahadur Thapa - Member

Statute, Discipline and Panelist Scrutiny Committee

Mr. Dhruva Raj Bhattarai - Coordinator
Dr. Rajendra Prasad Adhikari - Member
Mr. Madhab Prasad Paudel - Member




Training Committee

Prof. Dr. Gandhi Pandit - Coordinator
Mr. Thaneshwar Kafle - Member
Mr. Manoj Kumar Sharma - Member

Institutional Development and International Relations Committee

Mr. Mahendra Bahadur Gurung - Coordinator
Mr. Hari Kumar Silwal - Member
Mr. Naveen Mangal Joshi - Member

Research and Publication Committee
Mr. Manoj Kumar Sharma - Coordinator
Mr. Gyanendra Prasad Kayastha - Member

Dr. Bal Bahadur Parajuli - Member
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Activities of NEPCA/Seminars & Trainings

1. On9%to 13" August, 2023

Nepal Council of Arbitration (NEPCA) in collaboration with Progressive and Professional Lawyer
Association (PPLA) conducted a 5-day training on Contract Management and Dispute Settlement at
Union House, Anamnagar, Kathmandu. All together 42 participants of Law practitioners and Individual

. =

CONTRACT MULCENENT AND) BE5RUTE SETTLEMEST

Professionals were physically participated on the training program. NEPCA’'s Chairperson Dr. Rajendra
Prasad Adhikari and PPLA’s Chairperson Advocate Bhoj Raj Acharya distributed the certificate to the
participants. Finally, the training was closed with a group photo.

2. Y #@Ed Rogo

IO HEEAT URNg (ART) T STEATEd WTRESTT fddT &MAYH  (Guangzhou Arbitration
Commission ) ST TR HEErATeh! TaS=MAT Tgahrl THehT ATHT TSTRT TT~BTTHT Ush HTshHe STIET
TFEHITT EEATER JFI~T WRAT| TBTT ATASHT HATH (GZAC) GRT STTATSHT TRUGhT HRIHTHT wehTehT
TETET ST, TSI-GHETE SARIHIT T TBTAT ST HIHIRT HRTaTh S fafHeeT HbaRITHT STer T
TR & |




3 FHIASHHAT ATBTSATERT ATHT AITAehT HETAT 0TS ad (Consular General of Nepal) Wg@r@ﬁﬁ
afT Tt TEehT oY | 3 RRIHHET diea HETETOTSY g JETa-iel HUTel HEareerdT Uiug T &bl Tfdea
FSTE T TUhT AT TEVRERITSCT 38 SuTeierehl STTIET TFEFEeTs o HSTad ST Hacaqul JfHehT Ter Sarsdga
T Yepident faaTa TrTUTERT SATHT JuTelel TEhT AT T JHehT Iuciedietas favash i shwgen &aur
TR TSR BT HeTHT LEeh! MBI STTHEET HITI HThd ISR T UIIHT TEehl Sd1Sg o &m |
GRTERT I HTieT TIQTeRT ST IR eealTs TATdTd STTehisd T T AaTeTHT faqeit e fcate-ehT ffam wecaqut
{HRT BT 3T, Tavaed Teeh! Ui aarsg +l |

L

(P ERERIBHH
alENIMNG CEREMONY

TBTAT STEE hiaeehT fidereh & fafaeer TuTer Heareerdr TSGR qUhT AT Hvhaiiel STatined
HeErdTen! Tadi T Ga@IshturshT ATRT o el g aIdTda §s avTelierehl STTHT qraruelTs Heigd -1 aud
T Frie Hed T3S W] WAT | TR HRIShHAT dleq TUTel HeEawerdT NuaahT 3Tedel ST, SiaudTg HTIehi
ToT Sfrarifieer mesreraTeht FTHT SaTeT T STt HEareerdT TiSg Ush 3w T g  STIHT Heshriare sTatifes
HEIEIATeRT SATHT g HETer el 1 T HaFs = 9T ek 7T T |

3 THYRERITSHT SEATER T+ ShTIhaHT U7l HEEedT Tiugent Herafad STfamh aTgum arem, T aiad
STTITTHT TSR ShTdel, FETATISY ATTRT ATUTS g Fosi T8 T IR HTICE HiHeRT 3T AT
TRTIIAeRT Iuferfa wehl forT |
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3. On7%to 11%* August, 2023

Nepal Council of Arbitration (NEPCA) conducted a 5-day training on Contract Management and
Dispute Settlement at NEPCA tralnmg hall, Kupondole Lalitpur. Altogether 68 participants were

participated physically and Virtual in the training program. Law practitioners, Government Officials,
Private Companies and Individual Professionals took part in training. Dr. Rajendra Prasad Adhikari,
Chairperson distributed the certificate to the participants. Finally, the training was closed with a group
photo.

4. On 6™ to 10™ October, 2023

Nepal Council of Arbitration (NEPCA) in collaboration with High Court Bar Association, Patan
(HCBA-Patan) conducted a 5-day training on Contract Management and Dispute Settlement at Union
House, Anamnagar, Kathmandu. Honorable Mr. Kumar Regm1 ]ustlce Supreme Court of Nepal was the




Chief Guest in the Program. Altogether, 50 participants of Law practitioners and Individual Professionals
were participated in the training program. Chief GuestHonorable Justice Mr. Kumar Regmi, NEPCA's
Chairperson Dr. Rajendra Prasad Adhikari and HCBA-Patan'’s Chairperson Advocate Santi Ram Khatiwada
distributed the certificate to the participants. Finally, the training was closed with a group photo.

5. On 18™to 22" December, 2023,

Nepal Council of Arbitration (NEPCA) conducted 5 days training on Construction Management
and Dispute Settlement at NEPCA training hall, Kupondole, Lalitpur. Altogether, 35 participants were
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4.

participated physically and Virtual in the training program. Law practitioners, Government Officials,
Private Companies and Individual Professionals took part in the training. Dr. Rajendra Prasad Adhikari,
Chairperson distributed the certificate to the participants. Finally, the training was closed with a group
photo.
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7. On11%to 15" January, 2024

Nepal Council of Arbitration (NEPCA) in collaboration with Special Court Bar Association (SCBA)
conducted a 5-day training on Contract Management and Dispute Settlement at Union House, Anamnagar,
Kathmandu. Chief Judge of Special Court, Nepal Mr. Tek Narayan Kuwar was the chief guest in the opening
ceremony and Honorable Mr. Prakash Man Singh Raut, Justice, Supreme Court of Nepal was the chief guest
in the closing ceremony Alltogether,55 participants of Law practitioners and Individual Professionals

were participated in the training program. Chief Judge of Special Court, Nepal Mr. Tek Narayan Kuwar,
Honorable Justice Mr. Prakash Man Singh Raut,NEPCA’s Chairperson Dr. Rajendra Prasad Adhikari and
SCBA’s Chairperson Advocate Chudamani Paudel distributed the certificate to the participants. Finally,
the training was closed with a group photo.

8. On 16" to 20" February, 2024

Nepal Council of Arbitration (NEPCA) in collaboration with Democratic Lawyer’s Association, Nepal
(DLA - Nepal) conducted a 5-day training on Contract Management and Dispute Settlement at Union
House, Anamnagar, Kathmandu. Nepal Bar Association’s Chairperson Advocate Gopal Krishna Ghimire
was the chief guest in the opening ceremony and Former JusticeSr. Advocate Anil Kumar Sinha was the
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Chief Guest in the closing ceremony. Altogether,55 participants of Law practitioners and Individual
Professionals were physically participated on the training program. Former Justice Sr. Advocate Anil
Kumar Sinha, NEPCA’'s Chairperson Dr. Rajendra Prasad Adhikari and DLA - Nepal’s Chairperson Sr.
Advocate Sita Ram K.C. distributed the certificate to the participants. Finally, the training was closed
with a group photo.
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NEPCA Panelist
T N T T T T
New : Mahankal,
1 Mr. Ajaya Kumar Pokharel Engineer Baneshwor, 21 Mr.Indu Sharma Dhakal Engineer Kathmandu
Kathmandu Babarmahal
. o Naxal 22 Mr.Keshav B. Thapa Engineer abarmanal,
2 Mr. Ashish Adhikari Advocate ' Kathmandu
Kathmandu
) ) Battisputali,
3 Mr.Babu Ram Dahal Advocate :(\::hmm naangdal:, 23 Prof. Khem Nath Dallakoti AEE Kathmandu
- . ) Baluwatar, Dhobighat,
4 Mr.Bhoj Raj Regmi Engineer Kathmandu 24 Dr.Kul Ratna Bhurtel Advocate Lalitpue
. . Kritipur, ) ) . Sainbhu,
5 Mr.Bhola Chhatkuli Engineer Kathmandu 25 Mr.Lekh Man Singh Bhandhari  Engineer Lalitpur
old - -
Rt. Civil Servent/  Jagrit ;
6 Mr.Bhoop Dhoj Adhikari Former Judge Baneshwor, 26 Mr. Madhab Prasad Paudel Wil Servent/ - Jagritinagar,
Lawyer Kathmandu
Kathmandu
. Hadigaun,
7 | o ElE ek Engineer E:{‘:;:V:]’EL 27 Mr. Mahanedra Bahadur Gurung  Engineer Kathmandu
Jahada, ) Battisputali,
8  Mr.Bipulendra Chakraworty Senior Advocate  Biratnagar, 2 LI Gl R Engineer Kathmandu
Morang .
Baneshwor 29  Mr. Manoj Kumar Sharma Engineer Nagarjun,
9 Mr.Birendra Bahadur Deoja Engineer ' Kathmandu
Kathmandu n
. ) i namnagar,
10 Mr. Birendra Mahaseth T f:la:tk:lf)rat 30 Mr. Matrika Prasad Niraula Senior Advocate Kathmandu
) Baneshwor, Engineer/ Bagbazar,
11 Mr. Dev Narayan Yadav Engineer Kathmandu 31 Mr. Mohan Man Gurung b Kathmandu
12 Mr. Dhruva Raj Bhattarai Engineer OFIESTLD 32 Mr. Murali Prasad Sharma Advocate S
Kathmandu Kathmandu
Mandikatar,
13 Mr. Dinker Sharma Engineer ’ Advocate/ Gyaneshwor,
Kathmandu 33 Mr.Narayan Datt Sharma T Kathmandu
14 Mr. Dipak Nath Chalise Engineer ,\K/Iaatlfll?s::(’iu Naya
Baneshwor 34 Mr. Narayan Prasad Koirala Advocate Baneshwor,
i i ! Kathmandu
15  Mr. Durga Prasad Osti Engineer Kathmandu
. Social Sciences  Baneshwor, Fromer Deputy  Naya
16 Mr. Dwarika Nath Dhungel Researcher Kathmandu 35 Mr.Narendra Kumar Shrestha  Attorney General, Baneshwor,
Babarmahal Advocate Kathmandu
17 Dr. Gokul Prasad Burlakoti Advacate !
Raifimady 36 Mr. Naveen Mangal Joshi Engineer Kopahal Tole,
. Sanepa, Lalitpur
18 Mr. Gyanendra P. Kayastha Engineer .
Lalitpur _— ’ Baluwatar,
37 Mr. Niranjan Prasad Poudel Engineer
) . Anamnagar, Kathmandu
19 Mr. Hari Prasad Sharma Engineer
Kathmandu
. Balkot,
. 38  Mr.Poorna Das Shrestha Engineer
) . ) Kalanki, Bhaktapur
20 Mr. Hari Ram Koirala Engineer
Kathmandu Nagarjun
39 Mr.Raghab Lal Vaidya Senior Advocate !
Kathmandu
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40

4

4

43

44

45

46

47

48

49

50

51

52

53

Mr. Rajendra Kishore Kshatri
Mr. Rajendra Niraula

Mr. Rajendra P. Kayastha

Dr. Rajendra Prasad Adhikari
Mr. Ram Kumar Lamsal

Mr. Rameshwar Prasad Kalwar

Dr. Rishi Kesh Wagle

Mr. Sanjeev Koirala

Mr. Satya Narayan Shah

Mr. Shambhu Thapa

Mr. Sharada Prasad Sharma

Mr. Shree Prasad Pandit

Mr. Shreedhar Sapkota

Mr. Som Bahadur Thapa

Advocate
Engineer

Engineer

Project Mgmt,
Advocate

Engineer

Engineer

Advocate

Engineer

Engineer

Senior Advocate

Engineer

Senior Advocate

Advocate

Engineer
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Lainchour,
Kathmandu

Balkhu
kathmandu

Maharajgunj,
Kathmandu

Bishalnagar,
Kathmandu

Bhimsengola,
Kathmandu
Balkhu,
Kathmandu

Tokha,
Kathmandu

Balkumari,
Lalitpur
Lalitpur, Nepal
Tinkune,
Kathmandu

Baneshwor,
Kathmandu

Dillibazar,
Kathmandu

Baneshwor,
Kathmandu

Madhyapur,
Thimi,
Bhaktapur

54

55

56

57

58

59

60

61

62

63

64

65

66

Mr. Som Nath Paudel

Mr. Subash Chandra Verma

Ms. Sujan Lopchan
Mr. Suman Kumar Rai

Mr. Sunil Kumar Dhungel

Mr. Suresh Kumar Regmi

Mr. Surya Nath Upadhyay

Mr. Surya Raj Kadel

Mr. Thaneshwar Kafle(Rajesh)

Mr. Tul Bahadur Shrestha

Mr. Tulasi Bhatta

Mr. Udaya Nepali Shrestha

Mr.Varun P. Shrestha

Engineer

Engineer

Senior Advocate

Advocate

Engineer

Engineer

Advocate, Former
CIAA Chief

Engineer/
Advocate

Advocate

Advocate

Senior Advocate
FormerV(,

Law Reform
Commission

Engineer

Teku,
Kathmandu

Gothatar,
Bhaktapur

Kapan,
Kathmandu
Ithari, Sunsari
Baneshwor,
Kathmandu

Maligaun,
Kathmandu

Ghattekulo,
Kathmandu

Palungtar,
Gorkha

Samakhushi,
Kathmandu

Anamnagar,
Kathmandu

Anamnagar,
Kathmandu

Satdobato,
Lalitpur

Baneshwor,
Kathmandu
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Mr. Ajaya Kumar Pokharel
Ms. Alpana Bhandari

Mr. Amar Jibi Ghimire

Mr. Amber Prasad Pant
Mr. Amod Kumar Adhikari
Mr. Amog Ratna Tuladhar
Mr. Anil Kumar Sinha

Mr. Anup Kumar Upadhyay
Mr. Ashish Adhikari

Dr. Awatar Neupane

Mr. Babu Ram Dahal

Mr. Babu Ram Pandey
Mr. Badan Lal Nyachhyon
Dr. Bal Bahadur Parajuli
Mr. Bala Krishna Niraula
Mr. Bala Ram K.C.

Mr. Balaram Shrestha

Mr. Bedh Kantha Yogal
Mr. Bhagawan Shrestha
Ms. Bhagwati Sharma Bhandari
Mr. Bharat Bahadur Karki
Mr. Bharat Kumar Lakai
Mr. Bharat Lal Shrestha
Mr. Bharat Mandal

Mr. Bharat Prasad Adhikari
Mr. Bhava Nath Dahal

Mr. Bhesh Raj Neupane
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NEPCA Life Member

Engineer
Advocate
Advocate
Senior Advocate
Engineer
Advocate
Senior Advocate
Engineer
Advocate
Advocate
Advocate
Advocate
Engineer
Engineer
Engineer

Former Justice, Supreme Court
Engineer
Engineer
Engineer
Advocate
Senior Advocate
Advocate
Engineer
Engineer
Advocate
Auditor

Advocate

29
30
31
32
33
34
35
36
37
38
39
40
I
4
It
4
45
46
47
48
49
50
51
52
53
54

Mr. Bhim Pd. Upadhyaya
Mr. Bhoj Raj Regmi

Mr. Bhola Chatkuli

Mr. Bhoop Dhoj Adhikari
Mr. Bhupendra Chandra Bhatta
Mr. Bhupendra Gauchan
Mr. Bikash Man Singh Dangol
Mr. Bimal Prasad Dhungel
Mr. Bimal Subedi

Mr. Bindeshwar Yadav

Mr. Binod Shrestha

Mr. Bipulendra Chakravartty
Mr. Birendra Bahadur Deoja
Mr. Birendra Mahaset

Mr. Bishnu Om Baade

Dr. Bishwadeep Adhikari
Mr. Bodhari Raj Pandey

Mr. Bolaram Pandey

Mr. Buddha Kaji Shrestha
Mr. Chabbi Lal Ghimire

Mr. Chandeshwor Shrestha
Mr. Chandra Bahadur KC
Mr. Daya KantJha

Mr. Deo Narayan Yadav

Mr. Deukaji Gurung

Mr. Devendra Karki

Mr. Dhanaraj Gnyawali

Engineer

Engineer

Engineer

Former Chief Judge, High Court
Engineer

Engineer

Engineer

Advocate

Advocate

Engineer
Engineer/Advocate
Senior Advocate
Engineer

Engineer

Engineer

Senior Advocate
Former Justice, Supreme Court
Advocate

Insurance Professional
Advocate

Senior Advocate
Engineer

Engineer

Engineer

Engineer

Engineer

Formal Secretary



56
57
58
59
60
61
62
63
04
65
66
67
68
69
70
7
72
73
74
75
76
77
78
79
80
81
82

Mr. Dhruba Prasad Paudyal
Mr. Dhruva Raj Bhattarai
Mr. Dhundi Raj Dahal

Mr. Digamber Jha

Mr. Dilip Bahadur Karki

Mr. Dilli Raman Dahal

Mr. Dilli Raman Niraula

Mr. Dinesh Kumar Karky
Mr. Dinesh Raj Manandhar
Mr. Dinker Sharma

Mr. Dipak Nath Chalise

Mr. Dipendra Shrestha

Mr. Durga Prasad Osti

Mr. Dwarika Nath Dhungel
Mr. Fanendra Raj Joshi

Mr. Gajendra Kumar Thakur
Dr. Prof. Gandhi Pandit

Ms. Gauri Dhakal

Mr. Gaya Prasad Ulak

Mr. Ghan Shyam Gautam
Mr. Girish Chand

Mr. Gokarna Khanal

Dr. Gokul Prasad Burlakoti
Dr. Gopal Siwakoti

Mr. Govinda Kumar Shrestha
Mr. Govinda Prasad Parajuli
Mr. Govinda Raj Kharel

Mr. Gunanidhi Nyaupane
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Engineer

Engineer

Engineer

Engineer

Engineer

Advocate

Engineer

Advocate

Engineer

Engineer

Engineer

Engineer

Engineer

Social Sciences Researcher
Engineer

Engineer

Senior Advocate

Former Justice, Supreme Court
Engineer /Consultant
Engineer

Engineer

Engineer

Advocate

Law Practice

Former Judge, High Court
Former Chief Judge, High Court
Advocate

Senior Advocate

84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110

Mr. Gyanendra Prasad Kayastha
Mr. Hari Bahadur Basnet
Mr. Hari Bhakta Shrestha
Mr. Hari Kumar Silwal

Mr. Hari Narayan Yadav
Mr. Hari Prasad Dhakal

Mr. Hari Prasad Sharma
Mr. Hari Ram Koirala

Mr. Hari Ram Koirala (2)
Mr. Hari Ram Shrestha

Mr. Harihar Dahal

Mr. Hariom Prasad Shrivastav
Mr. Hum Nath Koirala

Mr. I.P. Pradhan

Mr. Indra Lal Pradhan

Mr. Indu Sharma Dhakal
Mr. Ishwar Bhatta

Mr. Ishwar Prasad Tiwari
Mr. Ishwori Prasad Paudyal
Mr. Jagadish Dahal

Mr. Janak Lal Kalakheti
Mr. Jaya Mangal Prasad
Mr. Jayandra Shrestha

Mr. Jayaram Shrestha

Mr. Jivendra Jha

Mr. Kamal Kumar Shrestha
Mr. Kamal Raj Pande

Mr. Kameshwar Yadav

Engineer

Former Judge, High Court
Engineer
CA/Lawyer

Enginer

Engineer

Engineer

Engineer

Former Chief Judge
Engineer

Senior Advocate
Engineer
Construction Entrepreneur
Engineer

Engineer

Engineer

Engineer

Engineer

Engineer

Advocate

CA

Advocate
Adviser/Finance
Advocate

Engineer

Joint Secretary, PMO
Engineer

Engineer
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112
113
14
115
116
117
18
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138

Mr. Kedar Man Shrestha
Mr. Kedar Nath Acharya
Mr. Kedar Prasad Koirala
Mr. Keshari Raj Pandit

Mr. Keshav Bahadur Thapa
Mr. Keshav Prasad Mainali
Mr. Keshav Prasad Ghimire
Mr. Keshav Prasad Pokharel
Mr. Keshav Prasad Pulami
Prof. Khem Dallakoti

Mr. Khem Prasad Dahal

Mr. Kishor Babu Aryal

Mr. Komal Natha Atreya
Mr. Krishna Prasad Nepal
Mr. Krishna Sharan Chakhun
Mr. Kul Ratna Bhurtyal

Dr. Kumar Sharma Acharya
Mr. Lal Krishna K.C.

Mr. Lava Raj Bhattarai

Mr. Laxman Krishna Malla
Mr. Laxman Prasad Mainali
Mr. Lekh Man Singh Bhandhari
Mr. Lok Bahadur Karki

Mr. Madan Gopal Maleku

Mr. Madan Shankar Shrestha

Mr. Madan Timsina
Mr. Madhab Prasad Paudel
Mr. Madhav Belbase

Engineer

Former Justice, Supreme Court
Advocate

Former judge, High Court
Engineer

Advocate

Engineer

Engineer

Engineer

Engineer

Accountant

Engineer

Engineer

Engineer

Engineer,

Former Chief Justice
Senior Advocate
Engineer

Engineer

Engineer,

Advocate

Engineer

Advocate

Engineer

Engineer

Engineer

Rt. Civil Servent/Lawyer

Engineer

140
141
14
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166

Mr. Madhav Das Shrestha
Mr. Madhav Prasad Khakurel
Mr. Madhusudan Pratap Malla
Mr. Mahendra Bahadur Gurung
Mr. Mahendra Kumar Yadav
Mr. Mahendra Narayan Yadav
Mr. Mahendra Nath Sharma
Mr. Mahesh Bahadur Pradhan
Mr. Mahesh Kumar Agrawal
Mr. Mahesh Kumar Thapa
Mr. Manoj Kumar Sharma
Mr. Manoj Kumar Yadav

Mr. Matrika Prasad Niraula
Mr. Meen Raj Gyawali

Mr. Min Bahadur Rayamajhee
Mr. Mitra Baral

Mr. Mohan Man Gurung

Mr. Mohan Raj Panta

Mr. Mukesh Raj Kafle

Mr. Mukunda Sharma Paudel
Mr. Murali Prasad Sharma
Mr. Nagendra Nath Gnawali
Mr. Nagendra Raj Sitoula
Mr. Narayan Datt Sharma
Mr. Narayan Prasad Koirala
Mr. Narendra Bahadur Chand
Mr. Narendra Kumar Baral

Mr. Narendra Kumar K.C

Advocate

Engineer

Engineer

Engineer

Engineer

Engineer

Engineer

Engineer
Entreoreneur
Senior Advocate
Engineer
Engineer/Advocate
Senior Advocate
Engineer

Former Chief Justice, Supreme Court
Civil Service
Engineer/Advocate
Engineer

Engineer

Senior Advocate
Advocate

Engineer
Consultant
Advocate/Engineer
Engineer/Advocate
Engineer

Engineer

Advocate
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Mr. Narendra Kumar Shrestha ~ Former DAG, Advocate Mr. Rajendra Prasad Kayastha Engineer
168 Mr. Naveen Mangal Joshi Engineer 196 Mr.Rajendra Prasad Yadav  Engineer
169 Mr. Niranjan Prasad Chalise  Engineer 197 Mr.RajuMan Singh Malla  Advocate
170  Mr. Niranjan Prasad Poudel  Engineer 198  Mr. Ram Krishna Sapkota Engineer
171 Mr.Om Naraya Sharma Engineer 199 Mr. Ram Krishna Sapkota Engineer
172 Mr. Panch Dev Prasad Gupta Advocate 200 Mr.Ram Kumar Lamsal Engineer
173 Mr. Pawan Karki Engineer 201 Mr.Ram Prasad Acharya Advocate
174 Mr. Poorna Das Shrestha Engineer 202  Mr.Ram Prasad Gautam Advocate
175 Mr. Prabhu Krishna Koirala  Advocate 203 Mr.Ram Prasad Shrestha  Senior Advocate
176 Mr.Prajesh BikramThapa  Engineer 204 Mr.Ram Prasad Silwal Engineer
177 Mr. Prakash Jung Shah Engineer 205 Mr.Ram ShankerKhadka  Advocate
178 Mr. Prakash Poudel Engineer 206 Mr. Ramesh Kumar Ghimrie ~ Advocate
179 Mr. Pramod Krishna Adhikari  Engineer 207 Mr. Ramesh Prasad Rijal Engineer
180 Ms. Prativa Neupane Advocate 208 Mr. Ramesh Raj Satyal Auditor
181 Mr.Prithivi Raj Poudel Engineer 209 Mr.Rameshwar Lamichhane Engineer
182 Prof. Puna Man Shakya  Senior Advocate 210 Mr. Rameshwar Prasad Kalwar  Engineer/Advocate
183 Mr.Pumnendu Narayan Singh - Engineer 211 Mr.Ravi Sharma Aryal Former Justice, Supreme Court
184 Mr. Purusottam Kumar Shahi Engineer 212 Mr. Resham Raj Regmi Advocate
185 Mr. Puspa Raj Pandey Advocate 213 Mr.Rishi Kesh Sharma Engineer
186  Mr. Radheshyam Adhikari  Senior Advocate 214 Dr. Rishi Kesh Wagle Dean KU, Law
187 Mr. Raghab Lal Vaidya Senior Advocate 215 Mr.Rishi Ram Sharma Neupane Engineer (Water Mgmt)
188 Mr. Rajan Adhikari Advocate 216 Mr.Rishiram Koirala Engineer
189 Mr. Rajan Raj Pandey Engineer 217 Mr. Roshan Soti Engineer
190 Mr. Rajendra Kishore Kshatri  Advocate 218 Dr. Rudra Prasad Sitaula Advocate
191  Mr.Rajendra Kumar Bhandhari  Former Justice, Supreme Court 219 Mr. Rupak Rajbhandari Engineer
192 Mr.Rajendra Niraula Engineer 220 Mr.Sahadev Prasad Bastola  Former Judge, Distrct Court
193 Mr.Rajendra Paudel Engineer 221 Mr.Sajan Ram Bhandary ~ Advocate

194 Dr.Rajendra Prasad Adhikari Project Mgmt, Advocate 222 Mr. Sanjeev Koirala Engineer
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Mr. Santosh Kumar Pokharel  Engineer Mr. Siddha Prasad Lamichanne ~ Advocate
224 Ms. Sarala Moktan Advocate 252 Mr. Som Bahadur Thapa Engineer
225 Mr. Sarb Dev Prasad Engineer 253 Mr. Som Nath Poudel Engineer
226 Mr. Saroj Chandra Pandit Engineer 254 Mr. Subash Kumar Mishra ~ Engineer
227 Mr. Satya Narayan Shah Engineer 255 Mr.Subhash Chandra Verrma Engineer
228 Mr. Shailendra Kumar Dahal = Senior Advocate 256 Ms. Sujan Lopchan Senior Advocate
229 Mr. Shaligram Parajuli Engineer/Advocate 257 Mr. Suman Kumar Rai Advocate
230 Mr. Shambhu Thapa Senior Advocate 258 Mr. Suman Prasad Sharma  Engineer
231 Mr. Shankar Prasad Pandey ~ Formal Secreatary 259  Mr. Suman Rayamajhi Chartered Accountant
232 Mr. Shant Raj Sharma Financial Analyst 260  Mr. Sunil Bahadur Malla Engineer
233 Mr. Sharada Prasad Sharma  Engineer 261 Mr. Sunil Ghaju Engineer
234 Ms. Sharda Shrestha Former Justice, Supreme Court 262 Mr. Sunil Kumar Dhungel  Electrical Engineer
235 Mr. Sher Bahadur Karki Advocate 263 Mr. Sunil Man Shakya Advocate
236 Mr. Shishir Koirala Engineer 264 Mr. Suresh Chitrakar Engineer
237 Mr. Shital Babu Regmee Engineer 265 Mr. Suresh Kumar Regmi Engineer
238  Mnr. Shiva Hari Sapkota Engineer 266 Mr. Suresh Kumar Sharma  Engineer
239 Mr. Shiva Kumar Basnet Engineer 267  Mr. Suresh Man Shrestha Advocate
240  Mr. Shiva Prasad Sharma Paudel Engineer 268 Mr. Surya Dev Thapa Engineer
241 Mr. Shiva Prasad Uprety Engineer 269 Mr.Surya Nath Upadhyay  Former CIAA Chief/Advocate
242 Mr. Shiva Raj Adhikari Formal Judge, High Court 270  Mr. Surya Prasad Koirala Senior Advocate
243 Mr. Shiva Ram K.C Engineer 271 Mr. Surya Raj Kadel Engineer/Advocate
244 Mr. Shree Prasad Agrahari  Engineer 272 Mr. Sushil Bhatta Engineer
245 M. Shree Prasad Pandit Senior Advocate 273 Mr. Suvod Kumar Karna Chartered Accountant
246  Mr. Shreedhar Sapkota Advocate 274 Mr.Tanuk Lal Yadav Engineer
247 Mr. Shyam BahadurKarki ~ Engineer 275 Mr. Tara Bahadur Sitaula Senior Advocate
248  Mr. Shyam Bahadur Pradhan  Former Justice, Supreme Court 276  Mr.Tara Dev Joshi Advocate
249 Mr. Shyam Prasad Kharel Engineer 277 Mr.Tara Man Gurung Engineer
250  Mr. Shyam Shrestha Advocate 278 Mr.Tara Nath Sapkota Engineer
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280
281
282
283
284
285
286
287
288
289
290

Mr. Tej Raj Bhatta

Mr. Tek Nath Achraya

Mr. Thaneshwar Kafle (Rajesh)
Mr. Tilak Prasad Rijal

Mr. Trilochan Gauchan

Mr. Tul Bahadur Shrestha
Mr. Tulasi Bhatta

Mr. Udaya Nepali Shrestha
Mr. Uddhav Prasad Kadariya
Mr. Uma Kanta Jha

Mr. Umesh Jha

Mr. Upendra Dev Bhatta

Advocate

Chartered Accountant
Advocate

Advocate

Senior Advocate
Advocate

Senior Advocate
FormerVIC, Law Reform Commission
Tax Counselor
Engineer

Engineer

Engineer

292
293
294
295
296
297
298
299
300
301

Mr. Upendra Rja Upreti
Mr. Varun Prasad Shrestha
Mr. Vinod Prasad Dhungel
Mr. Vishnu Bahadur Singh
Mr. Vishwa Nath Khanal
Mr. Yadav Adhikari

Mr. Yagya Deo Bhatt

Mr. Yajna Man Tamrakar
Mr. Yaksha Dhoj Karki

Mr. Yoganand Yadav

Mr. Yubaraj Snagroula

Advocate/Engineer
Engineer

Former Judge

Engineer

Engineer

Nepal Police

Engineer

Engineer

Construction Entrepreneur
Engineer

Senior Advocate
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NEPCA Ordinary Member
DT D

Mr. Abhi Man das Mulmi Engineer Mr. Prabhu Krishna Koirala Advocate
2 Mr. Ajay Adhikari Engineer 27 Mr.Prajwal Shrestha Engineer
3 Mr. Ambika Prasad Upadhay Engineer 28 Mr.Pramesh Tripathi Engineer
4 Mr. Ananta Acharya Engineer 29 Mr.Puskar Pokhrel Advocate
5 Mr. Anil Kumar Shrestha Advocate 30  Dr.Rabindra Nath Shrestha Engineer
6 Mr. Ashish Upadhyay Engineer 31 Mr.Rabindra Shah Engineer
7 Mr. Babu Lal Agrawal Engineer 32 Mr.Raj Narayan Yadav Engineer
8 Mr. Bharati Prasad Sharma Engineer 33 Mr.Rajeev Pradhan Engineer
9 Mr. Bhawesh Mandal Engineer 34 Dr.Ram Chandra Bhattarai Lecturer, T.U
10 Mr.Bipin Paudel Engineer 35 Mr.Sadhu Ram Sapkota Advocate
11 Mr. Chet Nath Ghimire Advocate 36 Mr.Santosh K.Pokharel Engineer
12 Mr.Deepak Man Singh Shrestha Engineer 37 Ms. Saraswati Shah Advocate
13 Mr.Devendra Shrestha Architect 38 M Satyendra Sakya Engineer
14 Federation of Contractors' Association of Nepal 39 Mr.Semanta Dahal Advocate
15 Mr.Gouri Shankar Agrawal Engineer 40  Mr.Shailendra Upareti Advocate
16 Mr.Guru Bhakta Niroula Sharma ~ Advocate 41 Mr.Shankar Prasad Agrawal Advocate
17 Mr.Kalyan Gyawali Engineer 42 Mr. Shankar Prasad Yadav Engineer
18 Mr. Kamala Upreti -Chhetri Advocate 43 Mr.Sita Prasad Pokharel Advocate
19 Mr.Kashi Raj Dahal Chief, Administrative Court 44 Mr. Sital Kumar Karki Advocate
20 Mr. Krishna Bahadur Kunal Engineer/Advocate 45 Mr. Suraj Regmi Engineer
21 Mr.Laxman Prasad Adhikari Engineer 46 Mr.Tarun Ranjan Datta Engineer/Lawyer
22 Mr. Mahendra Kanta Mainali Senior Advocate 47 Mr.Temba Lama Sherpa Engineer
23 Mr. Mangj Jyakhwo Advocate 48 Mr.Tilak Prasad Rijal Advocate
24 Mr.Nanda Krishna Shrestha Advocate 49 Mr.Tribhuvan Dev Bhatta Advocate
25 Mr.Narendra Kumar Dahal Advocate
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WA TeEGH | A J wEiE faur Jufh® Wear U SMaEEEsl e B
FraERd @ WiHEg | Hed: aresiee BaH 9@ T geal ARG HT fad, T T
e stear forgee wERd T |

HETEIATHT FawHl AAaa bl Jed ATUROMAT HeTEIqre [ota Tt saraas
T AAHAAT WUHT AT HETETHT ATERIHT TR Ieaod WUH! § T I
Fagwdrs A A" IUHT G 9 I9 AGEATH] HeAEqarh! Hoi |rast=es et
qRfaE T8 SEEdee BRaAT T ATIR. I T HEIEIdh! [T AeTede qears

Rrqar fafen w.fa. ez wrren Rives Faa Jeas wfa, [ET : Aeawadt Mol 78y, 06L-F-0q% R, 0BL-f-
o9&, A, «3% T LYo I e, TN 9 WEIHT TS 19




Tlepd AF~g |5 HEIEIATH] G-aHAT AESeh FATH WHide ~aaw! bard, Ta=g
AARHT AFAAT T HIIAHT I FHATH! AT AT BRI Qs Afd qr=
HEcAIUl W= | WRA®! The Arbitration and Conciliation Act, 1996 &1 T%T 3% (R) AT
TEHT AEwE el el ShRTHAT AT (Explanation) Ui TRUST & | W9 JT9R
Tegegeh! [Aufar drEmeast a1 IR ( fraud or corruption) Y WUERT AT AT UHRT ST
OY* T T Bl Ieodud HUHI a1 ARAH] HMEAAHI Teld Alfd Aldepa a1 =ad T
AAFAHT AR AT AAHA HCHT e FAECAE reseE A afEa g
WHTHT | S ARADT BTAAD! AT b Wi UHT Tl ATIRAT fr=raah
qeaN= YA W9 RS 9 Ty qiRusr Iy 1Y IRdw! gared deade
A AT ST [T HEAT SATRATEE WUHT G | Renusagar Power Co. Ltd vs
General Electric Co on 7 October, 1993 &I g™l * faaslt gaaane wuswr Fuiasr

& http://www.legal servicesindia.com/article/1224/Public-Policy-under-Arbitration-Law.html in its broader view,
courts of law may intervene permitting recourse against an arbitral award based on irregularity of a kind which the
court considers has caused or will cause substantial injustice to the applicant. Extreme cases where arbitral tribunal
has gone so wrong in its conduct of arbitration that justice calls out for it to be corrected may justifiably fall within
the ambit of the doctrine of ‘Public Policy of India’ to enable

© Notwithstanding anything contained in any other law for the time being in force, the conciliator and the parties
shall keep confidential all matters relating to the conciliation proceedings. Confidentiality shall extend also to the
settlement agreement, except where its disclosure is necessary for purposes of implementation and enforcement.

10 The parties shall not rely on or introduce as evidence in arbitral or judicial proceedings, whether or not such
proceedings relate to the dispute that is the subject of the conciliation proceedings,

(a) views expressed or suggestions made by the other party in respect of a possible settlement of the dispute;
(b) admissions made by the other party in the course of the conciliation proceedings;
(c) proposal's made by the conciliator;

(d) the fact that the other party had indicated his willingness to accept a proposal for settlement made by the
conciliator.

1 https://www.latestlaws.com/bare-acts/central -acts-rul es/al ternative-di spute-resol ution-laws/arbitration-and-
conciliation-act-1996/ [Explanation 1. - For the avoidance of any doubt, it is clarified that an award is in conflict
with the public policy of India only if,-

(i) the making of the award was induced or affected by fraud or corruption or was in violation of section 75 or
section 81, or

(ii) it isin contravention with the fundamental policy of Indian law; or
(iii) it isin conflict with the most basic notions of morality or justice.

Explanation 2. - For the avoidance of doubt, the test as to whether there is a contravention with the fundamental
policy of Indian law shall not entail areview on the merits of the dispute.]

12 https://indiankanoon.org/doc/86594/ "public policy" in Section 7(1)(b)(ii) has been used in a narrower sense and
in order to attract to bar of public policy the enforcement of the award must invoke something more than the
violation of the law of India. Since the Foreign Awards Act is concerned with recognition and enforcement of
foreign awards which are governed by the principles of private international law, the expression "public policy"
in Section 7(1)(b)(ii) of the Foreign Awards Act must necessarily be construed in the sense the doctrine of public

Revar fafear Wi fPreg swen Rves Faa ead Wik, qa7 : wegeast [t 98z, 06e-F-094 %, 08L-fI-
oqus, MA. U3R T Wyo H HHew, T % HeAHT U5 4R
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FOAE By e el grgede qust MUt AR AR ATHRYE i,
IRaH! Ba T A a1 Afqear gfdea HAs wEvie Afasr afdse e awar
uig FEFEgTET R T 9k SAmedlT WUl =g | Oil & Natural Gas
Corpn.Ltd vs Western Geco International Ltd on 4 September, 2014 &I HEMT © O 79
afer ardsiees e EIAT SATEAT HUHT WRAHT HIATH AT HIfd, WA f&aq T
AT AT ATl AT MU T BYAT T BIAT WU (i it is patently illegal) T
I T AfEe g SATedr TUHT g | WY AR BT ATETCI et aeaefar
AT s T9El qEel AT <A@ [Rgred (fundamental juristic principles) TS
ANA TIA (part and parcel) TFATG HHUH! F | TEAT ATIRAA wAAS  Rgreaar
gfger o =T ~afis A9®r JART T S Wehae ST Rgeas! Seee
T JEM U GHHAIR TqA AHEHT geAr [ sediwnd o saEa g 9w SRag
g sl Afe g |

HIIeAT THUAT Jooi@ NUHT FUAGCAHAH] AUEAAHT gal  HETEIATHT  qvasid
RAT  qras=es  ifd  (Substantive public policy) ¥ RN  @resies  wifdesT
(Procedural public policy) HATIIRHT ETAdl eIl MU AT AACATHT JUET
THI BT 9Fg | QRAM WEsE A [l AEede Teadt AT wA
T Rgasl Joaud Tl g P9 W B e’y | HEEENG Qs i
HTIAHT 3T AT (due process) TIATSHT ATUHRSHT AT ( the right to be heard)
HETTIATR]  TAq==dT (independence of arbitrators) T HETETHT HRATEHAT  dr@Test T
YETERST &1 ?ﬂ'@ﬁ (the absence of procedural fraud or corruption in the arbitral process)

policy is applied in the field of private international law. Applying the said criteria it must be held that the
enforcement of a foreign award would be refused on the ground that it is contrary to public policy if such
enforcement would be contrary to (i) fundamental policy of Indian law; or (ii) the interests of India; or (iii) justice
or morality.

13 https://indiankanoon.org/doc/ 136518863/

14 The first and foremost is the principle that in every determination whether by a Court or other authority that
affects the rights of a citizen or leads to any civil consequences, the Court or authority concerned is bound to adopt
what is in legal parlance called a ‘judicial approach’ in the matter. Court, Tribuna or the authority exercising
powers that affect the rights or obligations of the parties before them shows fidelity to judicial approach, they
cannot act in an arbitrary, capricious or whimsica manner. Judicial approach ensures that the authority acts
bonafide and deals with the subject in afair, reasonable and objective manner and that its decision is not actuated by
any extraneous consideration.

15 Equally important and indeed fundamental to the policy of Indian law is the principle that a Court and so also a
quasi-judicial authority must, while determining the rights and obligations of parties before it, do so in accordance
with the principles of natural justice.

16 No less important is the principle now recognized as a salutary juristic fundamental in administrative law that a
decision which is perverse or so irrational that no reasonable person would have arrived at the same will not be
sustained in a Court of law.

R fafeer Wi e wmen tvea Faa Jeas wukr, 157 wereas Fuf oy, 0Le-R-0q%], 08L-f-
0quE, MA. %32 T Lyo HI hyel, UFT % HEIHT U8 93




29,

V77—

~~

TRMIAAHT HIAEERTT FIHST AT FUeCH! Joaad A THUHI iy | Ja9d
HEI [T MRT AFEE €O A AT ARAE Qesee Al giaee A
Wi AEET Rgea amad =aEewT A REeds! e TR a1 HaAw! I
TN T Ty GIASHT AFAAH] Jodod Thl a1 HEERST & ol Hedeqadhl
AR YAHel a1 9T TE] AARAATT HE A A T Afqear ghed g T
YUHT HAeE TEdAHE Bd T Hid Gegh! aRiuN=T 99 Joge | Iedr qaediah!
HEaTET WEa FEea aaeeE ffq T A e Feta wuwr = srae 3w
AITATAE HEATAATRT O BEAET MU AT g9y | %, Wresfieb A =
T faeg @ v AUR T FRO TE AT A Wi om Feewa w1 el
TR g | WEdd Feagaar Fags fraa Miear Sedwc Aeaeddie wud Mot
et i T f@q dfdea 9= [ *ue dfevg | av, & Feal aEseE A <
f&q wfaspe Fula YUHT 9H TIT TIAT GATST Whb qAT THUS T Wehebl Fr@e |
Foe grEfeE Bd oG A widee st e e ffdm qeefe e oo S
THE Wy 9= Wed 99| Weuwwae 9qudl Muim % H9d wesiee e ar A
YAFd WA q F FHEA AEAEE GdW qEE Whl § WA HU q€qId eI T BT
TGT Ui | QA HEETH RAE T hrEiEEna g9 aEsee Afd gidase @t
o® g weEl g1 qud Meed RN aqEr a9 sEeaae wegedsr Mg mee
I HETEIAT U, 04 Y T THT 30(3 (W) THITSHB! ATHR Te&qa GETAT fErararar
@ UHT SRIT AT |

afran ¥ waid Magwgesl MagT Rt weaeaa gRgaase war [l
FEL EIAT o AT BIST ? WA O o8&, Aldedl FHUHT AT IRY AR TEET S
TUH! FEEAATH] AR E=adl 5 Jea=l WUH! Fa€er g | g wErel
o # taw geeta Seafad wemewar Fafewreedt od aqew wewew
Fafs T s e e Fefa et @it wewry R TRees dfuer ywe
THT T g9 T TEHT TS THAECHT Tewill Wkl IUTH g | Wegeq qEgerene
TEEET qUHI B Fuia Fofar wewt o TfEET | qae arhers Rue afemr
TANT T HEAT HALHT B O @A AT ATEAE AUBR AGUHT o wemeeer
o iR o IREET | Reww T denfasr s v ot aeer a=r ST
forgaf &1 F wwioe g Fraesta wwor e wowr e | Wy, fEesr e
FMagdees weaey Fahada T8 99 THAE WeNRl qUST SHEeqEr dfge e qr
Fofa T after weaegers T ar fEnfier Awuer v et e ar seems
HEHT §F FF AAEAT T | AHT AWRTH TEQd (AW Hegeqee quasT [t
Feea Fegmw i oY saqar s Ba o1 @ifd gidea s s= 9= qie
B WHHT G | Tl WeAEY TrESAErel TG HUITHT HEATAAT UH, 0% Y HI THT
30 HI IJUTHT () T (3) F@SHHT F4 9 e Feme @Hr I T;ws T
TEAT TAAT JAT T ATHFR HIIA ATATATS T&H WREBI ZaT Hedegae [Wid

Rrrqa ffen Wi, Bree e Riea Faa Jead i, 15T - wemwadt Mo 78y, 06l-R-094s, 0ve-FI-
0quE, MA. ¥3% T Wyo HT hyen, WA 94 WEAHT I ¥
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00 | 4R |0 A HUHT FufF o&@T T U w= g9 gEwR Faed [Ne wawm g=
Fags aheae @ T g e aiteceeesr wemedsr o eew T wd w=
BEH! FEEAT YA g AU |

AT Far=d AIAqAE FAAed H@d qGHqHmT ATGRAT Heaed gregaane M
R00@ | 4R | 0% T JUHT iy o€ T U 9= FwrEEdr (ivea Faa Jeas ik
T Rrue fafgar Sead wifn 33 vawr FEes @ o G"e Ted | wewn quihe
SRS T |

TR IS

9. GABRATAT Tl YEAd KRl THd AN T Io AaTeld FIaraet,
03 W FIH QR0 H THAT TAE THA (&7 |

R AH! @ HEEY "iedl, 0¥ B IR R&(3) FHIGH TET
HEThT haer s qUT fERer a9 ST GEAr qIdEr et Tl
IIATZEHT THA TH |

3. TE haenst FEgdEufa dade T gEe @8 w9 e e T T a9
FeTAaR] e AfieE wrEr gHg weaeddEe. Mo wustr ik

HETEIAr IROEHT qSTEfET |
(Weer vt )
“JrardreT

IH TIHT ERHd G |

(T =3)

“ITATLTET
T AR T AN TAST
A T R0 [T ATTME © T AT 3 TH .ovevieeereeinceeeeeeeeeeeeeneenas |
TR - “raedteT AITAqHRT FrT

Rver fafeer wif. foreg #wwen Riea Faa Tead i, A7 wereas Fofa a8, 0Ls-F-094 R, 0LL-FI-
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