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NEPCA AT A GLANCE

Nepal Council of Arbitration "NEPCA" founded in 1991 is an autonomous and non-profitable

organization, established to administer arbitration and other alternative methods of dispute resolution
in an expeditious and less expensive manner by arranging co-operation from the concerned sector.
Furthermore, it is committed for the institutional development of Acts and proceedings related thereto,
for the settlement of national and international disputes of development, construction, industry, trade
and other nature which are to be resolved through arbitration.

NEPCA provides administrative services for arbitrating different kinds of dispute at reasonable fees. The
council is not involved in deciding cases but supplies lists of individuals from which the parties mutually
select impartial arbitrators. Arbitration is conducted by specific rules and procedures, and the awards by

arbitrators are legally binding and enforceable.

NEPCA provides arbitration facilities for settlement of all types of commercial and construction disputes
between Nepalese parties or between Nepalese and foreign parties. Arbitration procedures of NEPCA
are framed in accordance with international standards and it maintains comprehensive list of Panel of

arbitrators.

Experts in various fields and professions renowned for their knowledge, integrity and dispute resolution
skills are listed on the council's Panel of Arbitrators for referrals to parties involved in disputes.

Main objectives

e To initiate, promote, protect and to institutionally develop activities relating to arbitration including

other alternative methods of dispute resolution in Nepal.

e To provide necessary suggestions to the concerned agencies for the periodical amendment
and alteration to and development of prevailing laws and regulations relating to arbitration, by
undertaking study, analysis and research on them, and to generate favourable public opinion for this

purpose.

e Toarrange and manage all kinds of services, facilities and instruments as required for the settlement
of disputes, of national and international nature arising within the territory of Nepal, to be settled
through arbitration and other alternative methods of dispute resolution with the assistance of the
Council.

e To maintain relation with individuals and institutions involved in different professions and business
for arbitration of disputes relating to various nature and subject matters, and to prepare the list of
proper arbitrators.

e To prepare code of conduct of arbitrators and to create proper environment for its implementation.
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To maintain relation with individuals and institutions involved in different professions and business
for arbitration of disputes relating to various nature and subject matters, and to prepare the list of
proper arbitrators.

To prepare code of conduct of arbitrators and to create proper environment for its implementation.
As regards resolving disputes of national and international character occurring within the Nepalese
territory that need to be decided by the Council through arbitration and other alternative means,
to provide for and ensure all kinds of services, facilities and means, subject to prevailing laws,
including framing internal work procedures concerning arbitration and internal rules for all kinds
of proceedings including administrative, and to implement or cause to implement them.

Supplementary objectives

To organize necessary training, instruction, symposium, workshop and talk programs for the
development of skilled Nepalese manpower needed for the resolution of all kinds of disputes
through arbitration and other alternative methods.

To establish a well-equipped library having collected books, journals, and rules and regulations of
national, international and regional institutions, on arbitration and other alternative methods.

To acquire membership of other national, international and regional institutions having
similar objectives, to provide its membership to them and to maintain relationship,
cooperation, exchange experiences and views with such organizations and institutions.

To receive, earn, acquire, possess and dispose of movable and immovable properties for the uplifting
of the Council.

To hire or give on rent land and building for the purpose of the Council.

Organization structure

The General Assembly is the main deliberative body of the Council which consists of the Members of
NEPCA; Ordinary and Life, Individual and Institutional. This general body elects executive committee for
a term of three years and provides suggestions/directions to the executive committee as required.The
Executive Committee then elects the office bearers.

Membership

Any institution, individual, agency, law practitioner, engineer, jurist, judge, construction contractor etc.,
directly or indirectly engaged in the activities and proceedings relating to arbitration are eligible for the
membership of the Council.

Types of membership

The Council has the following three types of members.

1. Individual Member

a. Life Member

b. Ordinary Member




2. Institutional Member

a. Ordinary member
Qualifications for membership

An Individual who is a graduate and has been involved in activities relating to arbitration shall be eligible
for individual membership of the Council. Such individual shall be eligible for life membership once he/

she has attained the age of 40 years.

Any institution established under the prevailing laws and associated directly or indirectly with the

activities relating to arbitration shall be eligible for institutional membership.
Services offered

NEPCA provides administrative services for arbitrating different kinds of dispute at reasonable fees. The
council is not involved in deciding cases but supplies lists of individuals from which the parties mutually
select impartial arbitrators. Arbitration is conducted by specific rules and procedures, and the awards by
arbitrators are legally binding and enforceable.

Arbitration Facilities

NEPCA provides arbitration facilities for settlement of all types of commercial and construction disputes

between Nepalese parties or between Nepalese and foreign parties.

Arbitration procedures of NEPCA are framed in accordance with international standards and it maintains

a comprehensive list of Panel of arbitrators.
Arbitrators panel

Experts in various fields and professions renowned for their knowledge, integrity and dispute resolution

skills are listed on the Council's Panel of Arbitrators for referrals to parties involved in disputes.
Informational Services

NEPCA provides information and advice to interested parties concerning arbitration laws and
facilities and maintains cooperative links with national and international bodies throughout the world.
Training

NEPCA conducts trainings, workshops, seminars, conferences, talk programs, skill development
program, etc. regularly within the country to promote wider use and better understanding of arbitration,
mediation, adjudication, dispute board decision and other conflict resolution processes. Programs can

be specially designed as per the need of individual groups and member organizations.
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Amicable settlement for the
construction disputes in the perspective

of Nepalese Construction Claims
.

Abhushan Neupane
Civil Engineer
Hydro Solutions Pvt. Ltd.

1. What is an amicable settlement?

An amicable settlement is a process where the parties to a dispute find ways to resolve their differences
in a friendly and non-contentious way. To achieve an amicable settlement, the parties need to be willing to
make concessions for the sake of reaching an agreement. Without the desire to make an effort to settle a
legal case, it will be nearly impossible to achieve an amicable settlement. When parties reach an amicable
settlement, they will either do it based on their desire to resolve their dispute or will use the services of
a mediator or a lawyer to support them in the process. The Parties shall use their best efforts to settle
amicably any dispute, controversy or claim arising out of, or relating to this Purchase Order or the breach,

termination or invalidity thereof.

In one of the procedures of amicable settlement of construction disputes an independent third party (as a
neutral person), in strict confidentiality, conducts a process to facilitate the parties in settling an existing
dispute. The role of the independent third party is to remain independent, to stay at “arms-length”, and
not to attempt to achieve the best outcome for the one party over the other. Amicable settlement is also
a consensual process and there must be a willingness and a mandate by the participants to arrive at
an amicable settlement outcome. The parties remain free to withdraw from the amicable settlement
procedure at any time and to revert to adjudication, arbitration or litigation, depending on the specific
provisions of the construction contract. (Saice, 2021)

2. Methodological setup for amicable settlement in large construction projects in Nepal

In the large construction projects of Nepal, which use FIDIC documents as their contract administrative
guide, the Claim process is carried out following Clause 20 ( Fidic 1999) or Clause 20 &21 (Fidic 2017).
The claim process commences with clauses 20.1, 20.2, 20.3 and 20.4 of Fidic 1999 before the formal
Amicable settlement process mentioned in clause 20.5. A similar approach has been prescribed for Fidic

2017 suites and is discussed in the following paragraphs.

During the period specified in the Contract after notice of dissatisfaction withthe DAB decision, amicable

settlement procedures have been outlined and practised. However, DAB members do not become involved




in the amicable settlement process. There is no fixed procedure prescribed by FIDIC for an amicable

settlement, however, a neutral facilitator who as an independent third party generally assists in the
amicable settlement process. Other modes of Alternate Dispute resolution like Conciliation, mediation,
and direct negotiation without a facilitator may be the choice. A formal amicable settlement board is not
appropriate as it is similar to DAB. The list of possible amicable settlement facilitators could be reached
from boards like NEPCA or FIDIC. If the amicable settlement procedure is not successful, the case goes to
arbitration as stipulated in Clause 20.5 (amicable settlement of Fidic 1999)

However, in Fidic 2017 suites, after the notice of dissatisfaction (NOD) on a Decision is given, a 28-day
cooling-off period is mandatory before referring the Dispute to Arbitration, during which the parties
shall attempt to settle the differences amicably (Sub-Clause 21.5). However, FIDIC 2017 has been more
proactive for Dispute avoidance as DAB has changed to DAAB (Dispute Avoidance and Adjudication
Board), which can assist the contracting parties in Dispute avoidance from the beginning, the procedures
mentioned in SC 21.3 (Avoidance of Disputes).

3. Public Procurement Regulation (PPR, 2064) approach for amicable settlement

PPR, 2064 has set the procedure for dispute resolution in rule 129 and rule 135. Although there is no
provision of Adjudication in the dispute resolution process, and amicable settlement procedures as
specified in FIDIC suites of contract before formal arbitration hearings. However, PPR 2064 has tried to
solve the disputes earlier to adjudication and arbitration proceedings.

According to rule 129 (Dispute resolution) of PPR 2064 : (1) The procurement contract shall set forth,
inter alia, the matters of dispute to be resolved through mutual consent, process for making application
for the settlement of a dispute, meeting to be held for mutual consent and process of making decisions,
and such a dispute shall be settled accordingly.

Additionally, according to rule 135 (Resolution of the dispute by arbitration): If any dispute that has arisen
between the public entity and the construction entrepreneur, consultant or service provider concerning
the implementation of the procurement contract cannot be resolved through the process referred to
in Rule 129, action shall be initiated for the resolution of such a dispute by arbitration following the

prevailing law. (www.ppmo.gov.np)
4. Introduction to FIDIC Contract Suites&Amicable Settlement Provisions

The FIDIC suite of construction contracts is written and published by the International Federation of
Consulting Engineers. The FIDIC acronym stands for the French version of the Federation’s name
(Federation Internationale des Ingenieurs-Conseil). The best known of the FIDIC contracts are the Red
Book (building and engineering works designed by the Employer) and the Yellow Book (M&E, building
and engineering works designed by the Contractor). The original edition of the Red Book dates back to

1957. In recent years FIDIC has published many new contracts to complement the suite. The first of the
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new contracts was the Orange Book for design, build and turnkey works published in 1995. In 1999 FIDIC
published a revised suite of contracts with updated versions of the Red and Yellow books together with a
Green Book as the short form of contract and a Silver Book for turnkey contracts. (www.fidic.org)

In December 2017 FIDIC released its second edition of the Conditions of Contracts for Plant and Design
Build (“the 2017 Yellow Book”), the Conditions of Contract for Construction (the “2017 Red Book”)
and the Conditions of Contract for EPC/Turnkey (the “Silver Book”), together the “2017 Contracts”. As
expected, FIDIC has made substantial amendments to the dispute resolution provisions from the 1999
Red, Yellow, and Silver Books (together with the “1999 Contracts”), and it has addressed the provisions
relating to the “binding but not-final” Dispute Adjudication Board (“DAB”) decisions which have been the
cause of persistent dispute since the 1999 Contracts were released. (https://www.fenwickelliott.com/)

i.  Amicable settlement in Fidic 1999

Amicable settlement is a non-adversarial approach to dispute resolution. In FIDIC 1999, once a notice
of dissatisfaction has been given under Sub-clause 20.4, both parties shall attempt to settle the dispute
amicably before the commencement of arbitration. Sub-Clause 20.5 requires an attempt at an amicable
settlement, not less than 56 days after the date of the notice of dissatisfaction.

ii. Amicable settlement in FIDIC 2017

According to Fidic 2017 (Red, Yellow and Silver book), the mandatory amicable settlement period has
been reduced from 56 days to 28 days under the 2017 Contracts. Furthermore, where either party fails
to comply with a DAB decision, that failure may be referred directly to arbitration and the amicable
settlement period will not apply. This clarifies that the parties’ obligation to “promptly” comply with a
DAB decision means in less than 28 days. (https://www.fenwickelliott.com/)

5. Merits of Amicable Settlement Process

Amicable settlement is part of the interest-based approach to the process of resolving the dispute. The
interests of the parties are addressed in such a manner that they have a better understanding of their
rights and obligations regarding the dispute so that they can explore many different potential solutions,
and understand each other’s perspective towards a win-win solution. The Parties could then take the
necessary decisions and actions in their best interest (as well as for the project) so that the construction
works could proceed without unnecessary costs and delays, including alterations to the works, an
extension of time for completion, mitigating measures regarding the works, suspension or cancellation
of the works, if necessary. It could also act as a filter to prevent a dispute from escalating further to the
more comprehensive procedures. The outcome is usually determined with the Amicable Settlement
Facilitator’s knowledge and experience in a relatively cheap, fast and robust manner over a short period,

and addresses two critical issues:




I.  Whether monetary relief is due to the contractor if he is entitled to that (as positive cash flow is the

lifeblood of the construction industry); and

II. It allows the parties to take mitigating measures if conditions, circumstances and situations are

experienced which are not favourable to the project and their interest. (Saice,2021)
6. Ethical concerns of amicable settlement

The proceedings in Amicable Settlement are confidential with the facilitator (independent third party)
unless otherwise required by law. The respective parties may in private sessions with the Amicable
Settlement Facilitator disclose information to the Amicable Settlement Facilitator that must remain
confidential. The disclosure of such information to the Amicable Settlement Facilitator may be to justify a
party’s bargaining position or to request the Amicable Settlement Facilitator to raise certain questions to
the other party. To achieve common ground, the parties must be free to make admissions and concessions
which, if the amicable settlement fails, will not be used against them to their prejudice in the subsequent
adjudication, arbitration or litigation proceedings.

7. Conclusion

Construction disputes are inevitable in the large construction projects in Nepal. Thus, the proper
procedural approach to minimize or resolve the construction claims is essential. As mandated by both
the FIDIC suites of contract and the Public Procurement Monitoring Office of Nepal, it is recommended to
apply amicable settlement or mutual consent procedures. Even the Dispute boards or neutral facilitators
shall be extensively used to resolve the disputes ( as prescribed in Fidic suite 2017 (SC21.3 (avoidance
of disputes)) so that the construction activities go smoothly with proper handling of construction claims
and disputes. Overall, it will assist proactively in completing any engineering project within Time, Cost
and desired quality.
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Causes-Effects of Contract Delay in Medium
Level Construction Projects of Nepal- Cases
of Bridges and Municipal Projects

Dr. Bal B. Parajuli

Visiting Professor
Himalayan College of Science and Technology

Introduction

Delay in construction projects is always a serious issue as it has been become a source of dispute between
the contracting parties. There have been identified many factors as causes of delay and their impacts
(effects) in construction projects. The causes are sometime country specific: law and orders, war and
terrorism, inflation in local currency or due to role of Clients in design changes, improper availability
of funds, payment delays, unrealistic time durations and political/bureaucratic influences in Pakistan
(Gardezi et.al., 2013); even in Engineering, Procurement and Construction (EPC) contracts, there have
been delay due to various causes (factors: contractor related, equipment related, design related, project
related and material related) in China, where the most critical factor was the contractor related (Nikjow
et.al. 2021); finance related causes have been reported for the most critical factor in delay of construction
project in India, where other causes are in the list for delay of project are Delay in settlement of claims,
contractor’s financial difficulties, delay in payment for extra work/variations by owner, late payment
from contractor to subcontractor or suppliers, variation orders/changes of scope by owner during
construction and changes in designby owner were the highly ranked delay causes (Prasad et.al., 2019).
Kabre and Kumar (2019) stated the five categories of causes, namely, related to the Employer, contractor,
other interface contractors, force majeure and concurrent delays, which all have the consequences in
time extension and cost in Indian construction projects and analyzed the delay with the cause-effect
method.

Nepal is facing a major problem in construction industry since a long time such as improper planning,
lack of resources and fund, inadequate implementation capacity and efficient technology. Many projects
aredelayed fromits intended completion period due to various reasons. Hence the provision of Extension
of Time are legally laid out in Public Procurement Act (PPA), 2063 (Section 56), and Public Procurement
Regulation (PPR), 2064 (Rule 120). Besides these, Standard Bidding Document of Public Procurement
Monitoring Office (PPMO), Standard Procurement Document (SPD) of the World Bank (WB) and Asian
Development Bank (ADB) and International Federation of Consulting Engineers (FIDIC) Books are the

other legal documents for procurement execution and time extension.




In this article, the major causes for delayed have been discussed focusing some bridge projects and

national pride projects and their effects.
Problem Statement

The needs of construction of bridges are identified for the transportation which are major structure for
crossing the rivers in Nepal. The detailed study reports are prepared and considered for the contract.
The planning of such construction projects are made based on the assurance of financial resources too.
The schedule for completion of theprojects have been made by the implementing agency i.e. Department
of Roads, Government of Nepal.

Such implementation schedules of construction have been found some lacks in proper evaluation of
required time for all activities of the projects. Also, the Contractor are found lacking in capacity to analyze
the project and it’s time tocomplete based on his/her resources in terms of manpower, technology and
financial resources. As a result, the project

islikely to delay in completion time. In aresearch conducted of bridges (Suwal and Suwal, 2016), out of 82,
62 (78%) bridges had the time over runs. The cost over runs are found inevitable for such projects due
to extension of time.

Causes of such delays have little considered for the upcoming projects as the facts show there are still
such delays reported and the project becoming even chronic. Further, the effects of the delays are talked
as the project costs onlywhere the service and uses of such project have rarely been addressed.

Objective of Study

Main objective of the research is to assess the cause-effect of the delays in bridge construction. Specific
objectivesare as follows:

To identify the causes of delay with extension of time of the project; andTo find the effect of delay in
project cost and public usages.

Scope and Limitations

This article is produced based on the principle of causes of delays and effects in project where the cases of
few medium projects on bridge constructions projects implemented by DOR and infrastructure projects
implemented by Madhyapur Thimi, Bhaktapur and Budhanilakantha Municipality, Kathmandu, which
are considered the progress inthe date indicated. The samples are taken into link the causes related to
the Employer, Contractor, Consultant and natural/contract itself and their effects on cost of the project.
The result of the findings may not be generalized for all projects.

1. Materials and Methods
Study Area

The study covers the NCB contracts of bridge constructions, mainly, under DOR. However, other projects

in hydropower and water usages are taken as references. Tadi khola bridge (Nuwakot), Melamchi Water
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Supply Project (Sidhupalchowk), Chhorepatan-Nirmalpokhari Road (SNRTP), Kaliaya-Malahai Road
(SNRTP), Construction of Sankheswari bridge (Kavre) and Mauwase Bridge, Udaypur, all have some

extension of time (EOT) or delays.
Data and Information

Though there are delays in most of the projects including national pride projects (eg. Nagdhunga Tunnel
construction, North South Corridors, Madan Bhandari Highway) as of the first trimester progress report
(DOR,2023), the delays (extension of time) in the project completion are as shown in Table 1.

Table 1: Bridge Projects Cases under DOR

Projects Initial dura_t ton Progress Delay Remarks
of completion

137% (1000 Employer: Technical (hydrology)

Tadi khola 24 Months April 2018 ) and drawings, IEE and social issues,
bridge (12 August, Phy: 53.9%, (1133: il less supervision
(Nuwakot) 2015) Fin. 62.7% D Contractor: Quality construction,
2018) .
less performance, technical staffs
*Sankheswari 22 Days (16 July 2077.12.22 4345% (956  Time schedule issues
. Employer: Some drawing and
. 0,
Bridge 2018) Phy: 100%, days) technical issues,
(Kavre) e ciloa | Eomp ) [E @y sun
instruction,
over payment
Contractor: less performance, LD
fully applied
(Rs. 5,02,400, 10%), poor quality,
lab tests
lacking
Mauwase 33 Months (26 Feb Sep 2022 21% (6.8 Employer: Some drawing issue
s 2023) Phy:34.9%, it (82 .Contractor: less performance, Lab
issues,
. Environmental and Social Issue
0,
Udaypur Fin. 31.8% 2023 ki)
(MBHP) (Estimated)

Source: Technical Audit Report, NVC, GON
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As the sample study, the delays (extension of time) in the Municipality projects are as shown in Table
2. Table 2: Projects Cases under Madhyapur Thimi, Bhaktapur and Budhanilakantha Municipality,

Kathmandu
. Initial Duration,
Projects . Causes
Date of completion

Progress, Delay,
Cost Over run

Construction of Office 13 Month Progress: 100% Employer: Late design
approvals and
building Ward 7 (2075/5/22- Delay: 238% (31 lack of soil investigation,
Month) Late
Nagadesh, Madhyapur 2076/8/30), Cost Overrun: 36.18% payment IPC, late decision

Thimi

Construction of
Radiology

Block, Nepal Korea

Friendship
Municipality

Hospital, Madhyapur
Thimi
Construction of

Budhanilkantha
Municipality Hospital
(Nagar Aspatal)
*Construction of
Quarantine Block in

Ditthachaur, Ward
No. 10,

Budhanilakantha

Completed on
2079/3/20

4 Month
(2077/11/21-
2078/2/24)

Completed on
2080/3/20
18 Month

(2077/3/7-
2078/9/6)
Completed on
2080/3/31

7 days (2077/3/18-

2077/3/25)
Completed on

2080/3/31

Progress: 100%

Delay 625% (25
Month)

Cost Overrun: 6.88%

Progress: 100%
(present

92%)

Delay:100% (18
Month)

Cost Overrun: 5.64%

Progress: 97%
(present

86%)

Delay:15428%
(36Month)

Cost Overrun: 5.64%

of VO

Contractor: Quality
construction, less

performance, technical
staffs

Time schedule issues

Employer: Contractor:
COVID,

Festivals, low performance

Employer: Price
Adjustment, Letter

of Credit closed, COVID
Contractor: COVID, low

performance, Scarcity of
Material

Employer: Unrealistic
plan, Land

unavailability
Contractor: COVID, low

performance, Scarcity of
Material

Source: Project Reports, Budhanilakantha Municipality and MAdhyapurthimi Municipality
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Analysis

Based on above data and references, causes of delay and effects have been analyzed. The intended
completion periods are initially seems unrealistic and prepared in lack of work break down structures.
The above information show the project’s completion periods are extremely abnormal (*) which have the
unrealistic estimation of completion period. In remaining projects are also in delay from 21% to 238%
which are also too high. Results have been drawn and discussed as below.

2. Results and Discussions

Based on the above facts, causes of delay and extension of time for project completions are found ranging
from few months to 36 months. All projects are silent in provision of Dispute Board (DB)/Dispute
Adjudication Board (DAB)as an Alternative Dispute Resolution provisions (ADR).

Causes of Delay

Based on the above information, delays are found as an unavoidable problem which have many possible
causes. The causes of delays can be categorized related to the Employer, Contractor, Consultant and
Natural/contractual aslisted as below (Table 3).

Table 3: Lists of Causes of the Project’s Delay

Natural/

—Technical Issues: Poor
quality construction,
improper drains

—Low performance,

—lack of technical staffs,

— Unrealistic plan,
—Technical issues: improper
study(hydrology, soil) and

drawings,

—Permissions: IEE and social Lack of lab v inal —COVID
issues,land unavailability, S LSO DU, ot — - verynomina lockdown,
material quality level or absence :
—Late payment (some over . . " — Festivals,
. —Environmental social of consultant’s —Scarcity of
paymen ).’ . I[ssue (Non-compliance involvement. o
—late decision of variation material.

like Sanitary, camp,

orders, andPrice adjustment, Personal Protection

Letter of Credit closed,

Equi t),
— Lack of timely supervision _ Lg:lipor?l(?:al)is tic
andinstruction. schedule.
Effects of Delay

The delay of construction projects itself an impact to the public and Employer that lacks the service of
the project intime. It also damages the public image of the project performance.

Most of the variations are to increase the construction cost. As shown in above Table 3, there are
multiple effects oncost such as increase in materials prices, interests, additional insurances and financial

guaranties. The costs of aboveprojects found / found to be increased by 5% to 36%, where further over



runs are possible as the projects are yet to be completed.

In addition, the management cost is also increased as the project managers and staffs have to be engaged
until theproject completes.

So, these effects of delay are to be considered as the results of multiple causes that are mainly related
to the Employer, contractor and engineer or consultants which can be analyzed and planned for the
minimization or reduction of such impacts on the project. However, the natural or unavoidable causes
can be just estimated andprovisioned as the risks and force majeure in the contract documents.

Discussions

A project completion period is based on its activities as it is required to complete technical standards
and specifications. There are few contracts signed with a blunder completion period carelessness and to
some extent unrealistic, example Shankheswari Bridge of Kavre (completion period of bridge (culvert)
of 22 days, which was completed after the delay by 956 days or 435%) and Construction of Quarantine
Block in Dithachaur, Ward No. 10,Budhanilakantha (completion period of 7 days, which seems delayed
by 36 months or 1528%). The completion period of 4 months for Construction of Radiology Block, Nepal
Korea Friendship Municipality Hospital, Madhyapur Thimi seems unrealistic, the project has been

completed after the extension of time for 25 months or 625% of intended completion time.

Reasons for delay of construction of the projects as above mentioned are notified by the projects. The
Employer and contractors, both are contributing the delay. Lack of detailed investigations (hydrology
of Tadi khola bridge, soil investigation in Construction of Office building Ward 7 Nagadesh, Madhyapur
Thimi),

However, some of the reasons cited for extension of time are just application with unclear justification,
mostly in municipalities. The extension of time or delay are common no matter how their magnitudes
are, but are contributingalso in costs.

Employer’s failure to fulfill the contractual requirements are getting government’s permits (land
acquisition and environmental assessment), timely approvals of design and drawings and irregular
monitoring and instruction to proceed works. Some time, the payment of works certified by the engineer
and delay in decision taken on variation orders, price adjustments and rarely case of closing of opening of
the LC accounts for import of good and equipment. Contractor related causes are mainly quality of works
and lack of approved skilled man power. The contractor generally employed the engineers and technical
staffs at minimum and less experiences than stated in the contract. This might be due to maximum
incentives required to pay for more experienced people. The materials of poor quality and lack of efficient
testing laboratory are the poor quality management which is always critical in the project. Contractor
is also often found lacking to comply the environment management plan and health and safety of the

workers. A case of entering into defects liability period (DLP) before starting the construction works and




NEPCA INSIGHTS

February, 2024

paying themaximum liquidated damage (LD) was found in Sankheswari bridge project. Same project was
signed by the contractor in unrealistic completion period also.

Natural causes are unavoidable and considered as stated in contractual conditions, which may/may
not incur the cost for claims, but it has provisions of extension of time. In such case, the LD may not be
applicable; however, the project seems to be delayed.

In principle, risks of causes can be estimated at the beginning of the project development
(conceptualization) and planning. Once the project is considered for implementation, its detail study
has to be conducted properly and accurately with its every break down structures (WBS) and magnitude
for construction, so that the effort and required time of the activities of project can be estimated more
accurately. Also, a clear provision of an Alternative Dispute Resolution (ADR) as a board could ease such
delay by regular inspection and meeting with the parties. As a result, the delay and its magnitudes could
be minimized to a minimum amount.

3. Conclusion and Recommendation

In conclusion, the Employer, Contractor and too some extent Consultant (Engineer) can minimize the
delay and its cost overruns of the project by taking the above causes of delays except unavoidable
reasons. Causes of delay are found in resources (skilled manpower, investment), construction tools and
equipment, legal permissions and environmental/social issues, timely payments and timely issuance

and approvals of design/drawings.

Employer and contractor, mainly in some cases, are found to be less aware about the project details and
required resources and time. Unrealistic planning and schedules are abnormal (totally unachievable)
completion time for a project. More accurate is the Detailed Project Report with its WBS, required
completion time will be more accurate which minimizes the delay in completion of project.

Employer and Contractor with consultants are also lacking in adoption of teamwork approach instead

either looks the loopholes for delay and claims.

Hence, the employer generally can prepare more accurate project reports so that it’s required resources,
cost, time and risks for timely completion of project where the contractor are equally liable to study
the project’s requirementswith its cost and time. As far as possible, there should be a realistic approach
to be followed by the all parties, so that the project could be completed in time without or with a very
nominal variations in time and costs. The parties should implement the project with timely monitoring
and evaluation applying the project management tools such as logical framework, S-curve and schedule
controlling tools.
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The Contract is an agreement between two or more parties to do or not to do something enforceable by
law. Contracts are an essential aspect of business transactions and legal agreements. They ensure clarity,
mutual understanding, and provide a framework for enforcing rights and obligations of the parties in
contract. However, in order to fully comprehend the rights and obligations outlined within a contract,
one must turn to the process of contract interpretation. This article aims to shed light on the complexities
of interpreting contracts in a legal setting to resolve contractual disputes.

As any contract consists of a set of languages to manifest the intentions of parties to the contract regarding
their rights, and obligations, it is open to multiple interpretations or are ambiguous in their terms and
conditions. Contractual ambiguities exist for numerous reasons, e.g., parties typically lack the knowledge
and foresightnecessarytoanticipate every contingency that mightbe worth addressingin theiragreement.
In such cases, the interpretation helps to determine the true intension of the parties in the contract.
Interpretation becomes essential when a word or sentence is ambiguous or gives dual meaning. Contract
interpretation is crucial if a dispute arises over the terms of the contract or the language and definitions
that were used in the contract. If the parties to the contract cannot reach an agreement regarding what
the terms mean, it may require to file a lawsuit in order to have the review of the contract by a court
of law. Also, when a dispute arises between parties regarding the rights, obligations, or performance
under a contract, interpretation is vital in resolving these conflicts. The interpretation clarifies the
parties' intentions and helps determine their respective rights and obligations. Clear and consistent
interpretation of contracts promotes business certainty. Parties involved in contractual relationships
rely on the understanding of their rights and obligations to make informed business decisions. Having a
consistent and reliable framework for contract interpretation creates predictability and reduces the risk

of confusion or misunderstanding.

Contract interpretation becomes important when unforeseen circumstances arise that were not
specifically addressed in the contract. The courts may have to interpret the existing terms of the contract
or apply legal principles to determine how the contract should be interpreted in light of these unforeseen

circumstances. In order to enforce a contract, the courts need to understand its terms and conditions



accurately. Interpretation helps the courts comprehend the meaning of the contract so that they can

apply the appropriate legal principles in determining the rights and liabilities of the parties. Overall,
the interpretation of a contract provides clarity, resolves disputes, and ensures that parties are held
accountable to the terms of their agreement. It is an essential aspect of contract law that promotes

fairness, justice, and predictability in commercial transactions.

The most fundamental tenet regulating the interpretation of contracts is that the interpretation of
a contract is the determination of the common intent of the parties (Ottinger, Patrick S., 2000). The
interpretation of a contract involves analyzing the terms and conditions used in order to determine
the intended meaning and obligations of the parties involved. The goal is to understand the contract's
provisions, rights, and responsibilities of each party.Interpretation is usually the label applied to the
process of uncovering meaning and seeking to understand an object in a situation where there is some

doubt or room for difference of opinion (Mitchell, Catherine, 2007).

The interpretation is to find out the true sense of the words.It is the art of discovering the true meaning
of words. Interpretation involves an ascertainment of the meaning of the words and provisions of a
contract.Interpretation identifies the meaning of some words or actions, construction their legal effect
(Klass, Gregory, 2018). Interpretation of contract gives the meanings to words as near to the intention
of the parties to the contract and the law governing the same.Contract interpretation is the process of
determining the meaning of the words of a contract. The aim of contract interpretation is to determine
the intent of the parties at the time the agreement was made. But achieving this job can be a tough task
as the party’s intent is often unclear and disputed. The ultimate goal of contract interpretation is to come

to a demarcation which most clearly reflects the original intent of the parties who created the contract.

In order to properly interpret a contract, several guiding principles or rules are commonly applied.
Although the precise rules may vary by jurisdiction, the following are some general principles that are
frequently used to interpret contracts:

1. Literal Rule of Interpretation

In literal rule of interpretation, the words used in a contract is construed ‘as it is’ to find out the intension
of parties. The contract is interpreted focusing the words or sentences used in the contract. If there is one
direct or specific meaning of any provision in the contract then there is no need for further interpretation.
In other words, it can be said as what contract says and not what contract means. Literal language is
used to mean exactly what is written in the contract.The rule of literal interpretation underlines that
the primary objective of contract interpretation is to ascertain the intention of the parties based solely
on the plain and ordinary meaning of the language of the contract. It holds that the words used in the
contract should be taken at face value, without any additional meanings or implications. By adhering
strictly to the literal interpretation, it is targeted to respect and uphold the intentions expressed by the

parties when forming the contract. This approach ensures certainty, predictability, and the preservation
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of freedom to contract. This will not resort to extrinsic evidence or subjective interpretations unless the
contract itself is truly unclear or ambiguous.Moreover, it may consider the surrounding circumstances
and the intentions of the parties if the literal interpretation would lead to an absurd or commercially

unreasonable outcome. In such case, the interpretation of contract attracts other rule of interpretation.

Theliteral rule of interpretation is also known as Plain Meaning Rule of Interpretation or Grammatical Rule
of Interpretation. The plain meaning rule is a fundamental principle employed in contract interpretation.
It suggests that if the contract's language is clear and unambiguous, the effect to the plain and ordinary
meaning of the terms used is given. Under this rule, external evidence or subsequent conduct is generally
irrelevant unless a literal interpretation would lead to an absurd or illogical outcome.Contract document
should be construed according to the ordinary grammatical meaning of the words used therein, and
without reference to anything which has previously passed between the parties to it (Mitchell, Catherine,
2007).

2. Rule of Reasonable Construction

Rule of Reasonable Constructionis also known as “ut res magis valeat quampereat” in Latin or cannon of
construction implies that a contract must be construed reasonably. A contract must be so construed as
to make it effective and operative. Where a clause admits of two meanings one shall rather understand it
in the one with which it may have some effect than in the meaning with which it could not produce any
(Vogenauer, Stefan, 2007).

In interpreting the terms of the contract, the ordinary sense of the words is to be construed unless it
leads to absurdity with the rest of the contract and the purpose of entering of the contract. The words
used should be understood in their natural, ordinary or popular sense. An undefined term contained in a
contract should be given its plain, ordinary and popular meaning.A well-drafted contract ensures that all
parties involved understand their responsibilities and promotes the smooth execution of the agreement.
However, disputes can arise when the terms of a contract are ambiguous or open to interpretation. In
such cases, the rule of reasonable construction comes into play as an essential principle in contract law.
The rule of reasonable construction is a principle to interpret contractual terms when their meaning is
unclear or ambiguity. Under this rule, it is aimed to find the interpretation that is most consistent with
the intentions of the contracting parties while also encompassing common sense and fairness. It allows
parties to protect their interests based on the reasonable understanding of the contract. When a contract
contains ambiguous terms, the rule of reasonable construction requires to be considered various factors
in determining the appropriate interpretation. The language used, the context of the contract, the parties'
intentions, industry customs, and the practical construction of similar contract terms are examined.
This approach ensures that the interpretation aligns with the objectives and expectations of the parties
involved in the agreement. Contract is to be interpreted in a manner which is understood by a reasonable

person. Words should be construed in general sense and not literal. Words should be assigned meaning




which is generally assigned to them. While interpreting the words or contract, it is advisable to consider

the background and the knowledge available on the basis of which the contract is entered into by the
parties. If the words and terms in the contract are not used to give special or technical meaning, the
words and terms are explained or understood in their ordinary meaning.

The rule of reasonable construction plays a crucial role in maintaining contractual certainty and fairness.
By striving to ascertain the intentions of the parties and giving effect to their reasonable expectations,
the rule helps promote predictability, stability, and trust in contractual relationships. It provides
a mechanism to resolve disputes and ambiguities, reducing the need for prolonged litigation and
encouraging parties to negotiate and find common ground in interpreting their contractual obligations.
The rule of reasonable construction is a vital tool in the interpretation of contracts. It allows to determine
the intent of the parties, resolve uncertainties, and give effect to reasonable expectations. By promoting
fairness, certainty, and predictability in contractual relationships, this rule encourages parties to
negotiate, enter into agreements, and conduct business transactions with confidence. Ultimately, the
rule of reasonable construction contributes to the stability and integrity of the legal framework that
governs the commercial interactions.

3. Parol Evidence Rule

The term "parol” is derived from the Anglo-Norman Frenchparol or parole, meaning "word of mouth" or
"verbal". The parol evidence rule is a rule in the Anglo-American common law that governs what kinds
of evidence parties to a contract dispute can introduce when trying to determine the specific terms of
a contract. The parol evidence rule excludes extrinsic evidence that would contradict, vary, add to or
subtract from the term of a written document. Parole or extrinsic evidence is evidence of the intent of the
parties other than the express provisions of the contract itself. Specific examples include the following:

e  Previous oral or written understandings or agreements between the parties, such as records of the
negotiations leading to contract formation. This category also includes letters and other written
forms of communications.

e  Course of performance and course of dealing.
e Customs and trade practices of the industry.

Only when the contract is not clear does parole evidence become important to resolve the ambiguity by
determining the intent of the parties.If a contract is in writing and final to at least one term (integrated),
parol or extrinsic evidence will generally be excluded.However, there are a number of exceptions to this
general rule. These include partially integrated contracts, agreements with separate consideration, in
order to resolve ambiguities, or to establish contract defenses.

At its core, the Parol Evidence Rule prevents the introduction of extrinsic evidence that contradicts or

adds to the terms of a fully integrated written contract. In simpler terms, if parties have reduced their
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agreement to writing, the rule restricts the use of prior oral or written statements made outside of the
written contract to modify or vary the terms of the agreement. While the rule may seem straightforward,
its application can be nuanced, and exceptions exist.

There are several key elements to consider when assessing the applicability of the Parol Evidence Rule.
Firstly, it applies only when the parties have entered into a complete and final written agreement. This
means that the contract must encompass all relevant terms and explicitly state the intentions of the
parties. If this requirement is not fulfilled, the rule may not bar extrinsic evidence. Secondly, the Parol
Evidence Rule prohibits the introduction of evidence regarding prior or contemporaneous oral or written
statements that contradict the terms of the written contract. The rule seeks to prioritize the final written
document as the most reliable reflection of the parties' intent, encouraging parties to be thorough and
accurate in their contract drafting.

However, it is crucial to note that the Parol Evidence Rule is not without exceptions. Courts recognize
certain situations where the introduction of extrinsic evidence is allowed, even if it contradicts or adds
to the written contract. Some common exceptions include:

i.  Ambiguities - If the terms of the written contract are ambiguous or unclear, extrinsic evidence may
be admitted to clarify the intended meaning of the contract. When the terms of a written contract
are susceptible of more than one meaning, or there is uncertainty or ambiguity as to its provisions,
or the intent of the parties cannot be ascertained from the language employed, or fraud is alleged,
parol evidence is admissible to clarify the ambiguity, show the intention of the parties, or prove
fraud (Ottinger Patrick S, 2000).

ii. Fraud, Mistake, or Duress - Evidence of fraud, mistake, or duress that influenced the formation of the

contract may be admissible, allowing parties to challenge the written terms.

iii. Subsequent Modifications - If the parties execute a subsequent agreement that modifies the original
contract, extrinsic evidence can be introduced to prove this modification.

iv.  Collateral Agreements - Evidence of additional negotiations or agreements that are separate from
the written contract, often referred to as collateral agreements, may be allowed if they do not
contradict but supplement the written terms.

The Parol Evidence Rule serves as an important tool in contract interpretation, aiming to maintain
the sanctity and integrity of written agreements. By limiting the influence of prior statements and
negotiations, it promotes certainty and fairness in contractual relationships. However, it is crucial for
legal practitioners and parties involved in contract disputes to be aware of the exceptions to this rule, as

they play a significant role in shaping the outcomes of contract litigation.




4. Contra Preferentum Rule

The phrase ‘contra proferentem’ in Latin translates to against the offeror which can be further interpreted
to “guilt of the drafter”. If the contract is ambiguous and has conflicting provisions or likely to give dual
interpretations, such words, terms or contractual clauses are interpreted in the favor of the party, who
has not drafted the contract, i.e., benefit of a doubt goes against the contract drafter.

There is amaxim in Latin that ‘ambiguitas contra stipulatoremest’ which means an ambiguity is construed
against the drafter. A canon of contract construction that dictates that vague or ambiguous terms or
provisions should be interpreted in the manner most favorable to the position of the party other than the
one who drafted the document.In case of doubt, the agreement is interpreted against the one who has
stipulated, and in favour of the one who has contracted the obligation (Vogenauer, Stefan, 2007).

This rule requires that the meaning of an ambiguous contract provision be interpreted against the
drafter. The drafter is the party that had the opportunity to make the provision clear, and the drafter
bears the burden of failure to do so.The rule cannot be successfully invoked simply because one party
does not agree with the other party’s interpretation of a particular contract provision. The provision in
question must be determined to be ambiguous, i.e., the provision must be susceptible to more than one
reasonable meaning before it can be interpreted against the party that drafted it.

As long as the claimant’s interpretation is reasonable and does not conflict with other provisions of the
contract, it does not matter that the drafter also has a reasonable interpretation of the provision. After
all, the word ambiguous means subject to more than one reasonable meaning. Therefore, the meaning of
the provision will be interpreted against the drafter by acceptance of the claimant’s interpretation, even
though the drafter’s interpretation is also reasonable.

However, it is important to note that contra preferentum is not always applied. There are exceptions to
its application, such as when the language is unambiguous, or when the drafter is a government entity
with a superior understanding of the purpose and intent behind the provision.

Contra preferentum is a legal doctrine used to interpret contractual language. It places the responsibility
of clarity on the party who drafted the document and aims to protect the interests of those who may
be at a disadvantage.English law, French and German law treat the contra proferentem rule as a rule
of last resort which is meant to be subsidiary to the other rules and maxims of interpretation. Contra
preferentumrule requires interpretative doubt or ambiguity. It is, however, not entirely clear whether

the rule is triggered as soon as the language of a particular standard term is ambiguous or whether it

only comes into play if the term remains ambiguous once all the other interpretative devices have been
exhausted (Vogenauer, Stefan, 2007).
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5. Ejusdem Generis Rule

The Ejusdem Generis rule is a legal principle employed in the interpretation of contracts. Ejusdem
Generis is a Latin phrase means “of the same kind or species”. When particular words pertaining to a
class, category or genus are followed by general words, general words are construed as limited to things
of the same kind as those specified.This rule is used when specific words or terms are followed by more
general or vague terms in a list or series. It helps to determine the scope and limit the general terms by
reference to the preceding specific words. In essence, the rule narrows down the meaning of the general
words by construing them in the context of the specific words that precede them.It provides a logical
framework to interpret statutes and contracts where there might be uncertainty or need for clarification.

According to Black’s Law Dictionary, the Ejusdem Generis doctrine provides that where general words
follow an enumeration of persons or things, by words of particular and specific meaning, such general
words are not to be construed in their widest extent, but are to be held as applying only to persons or

things of the same general kind or class as those specifically mentioned (Ottinger, Parick S., 2000)

The rule assumes that when specific words or terms are grouped together, they share a common
characteristic or quality. Consequently, when a general term follows these specific words, it is presumed
to encompass only things or concepts of the same nature or kind as those specific terms. It prevents the
general words from being too broadly interpreted and restricts them to the same class or category as the
specific terms.

To illustrate the application of the Ejusdem Generis rule, consider the following example: "TheProject
Manager, Engineer & other persons shall reach at construction site by 8 am on each working day." In this
case, the specific terms ‘Project Manager’, and ‘Engineer’ fall under the category of common persons. The
subsequent general term "other persons” would be interpreted to mean persons of the same nature or
kind as project manager, and engineer rather than any persons of the town.

However, it is important to note that the Ejusdem Generis rule is not absolute and may not always apply
in every circumstance. Courts consider the contextand purpose of the contract while applying this rule.
If the intention of the parties in contract is clear or the context suggests otherwise, the rule might be set
aside.

6. Whole Contract Is To Be Considered

For a written contract, it is inevitable to read the entire contract and all attachments in order to discover
the true intention(Sriporm, Chalermwut, 2016). The entire contract should be read thoroughly to
gain a holistic understanding of its provisions, structure, and purpose. Attention should be paid to the
definitions section, as well as any specific clauses or schedules that may be relevant.Contract should be
read as a whole, and the interpretation should be based on all the clauses read together. The words of a

contract are to be reject, indeed the whole provisions, if they are inconsistent with what one assumes to




be the main purpose of the contract.Contracts should be interpreted in a way that gives effect to all of its

provisions and avoids rendering any part of it meaningless or redundant. Analyze how different clauses

are interconnected and how they collectively address the parties' rights, obligations, and intentions.
7. Preceding Practices and Customs of the Parties

When the true intention of the parties cannot be discovered from the written agreements or
thecircumstances under which the agreements were concluded, observations should be made on
theprevious practices and normal customs between the parties. Latter agreements usually follow the
path set by the ones made prior and as such the true intention in question can be derived from the same
(Sriporm, Chalermwut, 2016).

8. Commercial Object

Commercial object or function of the clause in question and its relationship to the contract as a whole
will be relevant in resolving any ambiguity in the wording of a contract.

9. Contextual Interpretation

While the plain meaning rule is essential, it is also crucial to consider the context in which the contract
was formed. This includes examining the background, purpose,subject matter, and surrounding
circumstances. The court will take into account the commercial context, industry practices, and the
reasonable expectations of the parties to determine the intended meaning of ambiguous or unclear

provisions.
10. Course of Performance, Course of Dealing, and Usage of Trade

The course of performance, course of dealing, and usage of trade may be considered to interpret
contractual terms. Course of performance refers to the conduct of the parties in performing the contract,
while course of dealing relates to past transactions between the parties. Usage of trade refers to
commonly accepted practices or customs within a particular industry. These factors help establish the
parties' understanding and expectations of how the contract should be interpreted.

11. Aids of Interpretation

A contract may apart from the rules, be interpreted based on the parts of the contract like title, recital,
definitions, schedules, pre-contractual documents, etc. The help of these aids to interpret the contract
is taken only when words of a contract is ambiguous or unclear. These aids are to be carefully analyzed
to ensure a fair and accurate understanding of the parties' intentions when interpreting contractual
agreements.

i. Title

Every contract entered into has a title which gives out the purpose of the contract just by going

through it. Title of a contract is used to interpret the nature of the contract at first glance.
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ii. Recital

Recital defines the object and purpose of the contract. It is an introduction to a contract and gives
the basis of coming together of the parties. If there is a conflict in the clauses of the contract, the
recital gives an idea as to coming together of the parties and can be decided on that basis.

iii. Definition
Definitions in a contract assign meaning to the words being used in the contract and help in
eliminating the ambiguity in the contract.Definitions are preamble to the clause. Definition can be
used in construing the clauses but only where there is ambiguity in the clause.

iv.  Schedules

Documents which form annexures or schedules of the contract may be read to understand and
interpret the words and the contract.
v.  Pre-contractual Documents
Any document executed before the entering or execution of the contract will form the basis of intent
of the parties in case of ambiguity, e.g., Initial Environmental Examination (IEE), Environmental
Im