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Dispute Adjudication method as ADR
method in Fidic Suites- Comparison of
Fidic 1999 and Fidic 2017 suites

Abhushan Neupane

Civil Engineer
Hydro Solutions Pvt. Ltd

1. Construction disputes:

Any construction project witnesses some degree of disputes as the Parties tend to claim to the other
party for the money or time which is not clearly delineated in the Contract. The construction dispute
arises if there are some loopholes in the Contract, site conditions differ significantly than depicted in the
contract, the Contractor’s inability to provide momentum to the works by providing sufficient resources,
change in the scope of the works after commencing, payment issues, delay in the release of drawings,
design and specifications and Force majeure, etc, but are not only limited to those points. Hence, timely
resolution and management of construction disputes are essential for maintaining the good health of
any construction project, which leads to timely completion with no cost overrun and attained the good
quality of works, further, the Scope of the deliverables and incurred risks in the project are balanced to
the manageable magnitude.

2. Introduction to Fidic Rainbow Suites

FIDIC is the French acronym for the International Federation of Consulting Engineers. It was formed
in 1913 by three national associations of consulting engineers. From its base in Geneva, it now has
members from more than 86 member associations worldwide. FIDIC issued three contracts for major
works and one for minor works.

e The Red Book = Conditions of Contract for Construction for Building and Engineering Works Design
by the Employer, also known as the Construction Contract

e The Yellow Book = Conditions of Contract for Plant and Design-Build for Electrical and Mechanical
Plant, and for Building and Engineering Works Designed by the Contractor, also known as the Plant
and Design Build Contract

e  The Silver Book = Conditions of Contract for EPC/Turnkey Projects, also known as the EPC/Turnkey
Contract

e  The fourth contract to be issued was the “Short Form of Contract” to be known as the Green Book.

FIDIC General Conditions of Contract are intended to be used unchanged for every project. The Particular
Conditions are prepared for the particular project taking account of any changes or additional clauses
to suit the local and project requirements. Some employers have available their own versions of the
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General Conditions which incorporate some changes to suit their own requirements. Normally General
Conditions include the Appendix to tender which gives essential project information some of which must
be completed by the Employer before issuing the tender documents, together with some information
which must be added by the tenderer upon submission of the tender. In any project in order to overcome
problems it will often be necessary to carry out additional work and this will take time and money. The
most common situation is that the Contractor spends money and claims it back from the Employer. It
is then necessary to decide whether the Employer must pay, or whether the Contractor must bear the
additional cost. The initial decision will normally be made by the Employer’s Representative or Engineer.
However, this can only be an interim decision and is subject to appeal to the Engineer or the Dispute
Adjudication Board and ultimately to an arbitrator or the courts. The actual dispute resolution processes
vary in different FIDIC forms of contract. The basis on which such decisions must be made is laid down
in the Conditions of Contract. The Conditions of the Contract deal with the roles of the parties to the
Contract and lays down their rights and obligations under the Contract.

The Conditions of Contract gives the rights and obligations of the parties to the contract. Other people
such as the engineer, consultant or sub-contractor may also be involved in the preparation, analysis or
administration of any claim but cannot be the principal who makes or receives the claim. While it may
be legally possible for an outside person to claim that either the employer or the contractor has caused
them damage by negligence or failure to comply with some legal obligation, any such claim is outside the
scope of this presentation.

Disputes result in a substantial dilution of effort, delays, and diversion of capital. The FIDIC Conditions
of Contract include provisions for the submission, consideration and resolution of claims and disputes
under a number of different clauses.

3. Engineer’s Role in disputes resolution in Fidic 1999

The Procedure for the Contractor’s claim is mentioned in Clause 20 of Fidic 1999. This Sub-Clause imposes
an obligation on the Contractor to give notice of its entitlement to a claim “as soon as practicable, and not
later than 28 days after he became aware, or should have become aware, of the event or circumstance”
giving rise to the claim. If the Contractor fails to maintain this time limit the text of the Contract is explicit
that “the Time for Completion shall not be extended, the Contractor shall not be entitled to additional
payment and the Employer shall be discharged from all liability in connection with the claim.” The
Contractor has the burden of proof in making and substantiating its claim. However, Engineers often ask
to what standard of proof the Contractor is required to prove its claim.

Each claim will require its own collection of records each aimed at proving its different elements. For
example, correspondence, meeting minutes and monthly reports that the Contractor cannot enter
the Site due to delays of the Employer in acquiring land or interference by other Contractors on Site
may be useful in a Sub-Clause 2.1 claim to prove cause of lack of access. Records may also be useful in
demonstrating effects on time and money. Records such as properly kept daily work sheets may be useful
to show that a Contractor has not had access to Site or has worked on an activity for a particular amount
of time. For an extension of time claim the Contractor would also have to show that Time for Completion
was delayed, i.e., that there was critical delay and records may be useful to determine criticality. Such
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records may include programmes, daily record sheets and progress reports. For claims for additional
payment, information about costs incurred may be necessary such as equipment purchase or rental
invoices, labour time sheets and salary records, accounting schedules, etc.

The Engineer may monitor the record keeping, instruct the Contractor to keep further contemporary
records, inspect the records or instruct the submission of copies by the Contractor. However, this does
notnecessarily imply accuracy or completeness of the records. It remains the obligation of the Contractor
to prove its claim and therefore it must keep sufficient records to prove entitlement once a claim arises.

The Contractor must submit to the Engineer a fully detailed claim within 42 days after the Contractor
becomes aware (or should have become aware) of the event or circumstance giving rise to the claim.66
Alternatively, the time period may be amended by agreement between the Contractor and the Engineer.

The notice of claim should have already described the event or circumstance giving rise to the claim. The
fully detailed claim that follows is the main submission where the Contractor sets out its case in detail.
It includes “full supporting particulars of the basis of the claim and of the extension of time and/or
additional payment claimed.” Not only must the Contractor prove an entitlement to its claim, but it must
also prove the loss and/or extension of time. Particulars, therefore, need to be provided which include
calculations sufficiently detailed to justify the amounts of the relief(s) claimed. If attaching the records
physically or electronically would be too onerous, making express reference to the records and inviting
the Engineer to inspect them should suffice unless the Engineer instructs copies to be made

If the event or circumstance has continuing effect, the first and subsequent fully detailed claims up to
the penultimate one shall be considered interim and the last one final. Each interim one shall be sent
at monthly intervals and give the accumulated delay and/or amount claimed in addition to any other
particulars as may be reasonably required by the Engineer.

The final fully detailed claim shall be sent within 28 days after the end of the continuing effects that
result from the event or circumstance. “The Engineer shall respond with approval, or with disapproval
and detailed comments ... The Engineer shall proceed in accordance with Sub-Clause 3.5”

The determination for the Claim is carried out by the procedure mentioned in Sub-Clause 3.5 where, the
position under the Construction Contract (Red Book) in which Sub-Clause 3.5 [Determinations] reads
as follows: “Whenever these Conditions provide that the Engineer shall proceed in accordance with
this Sub-Clause 3.5 to agree or determine any matter, the Engineer shall consult with each Party in an
endeavor to reach agreement. If agreement is not achieved, the Engineer shall make a fair determination
in accordance with the Contract, taking due regard of all relevant circumstances. The Engineer shall
give notice to both Parties of each agreement or determination, with supporting particulars. Each Party
shall give effect to each agreement or determination unless and until revised under Clause 20 [Claims,
Disputes and Arbitration].”

Each Party was then required to give effect to each determination unless and until the determination
is revised by a DAB and only then could either Party give notice of arbitration, which process would be
preceded (as always) by a period of amicable settlement.
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4. Dispute Adjudication in Fidic 1999

Disputes shall be adjudicated by a DAB in accordance with Sub-Clause 20.4 [Obtaining Dispute
Adjudication Board’s Decision. The primary clause of interest here, clause 20, deals specifically with
Claims, Disputes and Arbitration. It envisages the establishment of a Dispute Adjudication Board, known
as the DAB.

A DAB is a panel of experienced, respected, impartial and independent reviewers. The board is normally
organized before constructionbegins and meetsatthejobsite periodically. The DAB membersare provided
with the contract documents, plans and specifications and become familiar with the project procedures
and the participants and are kept abreast of job progress and developments. The DAB meets with the
Employer’s and Contractor’s representatives during regular site visits and encourages the resolution of
disputes at job level. When any dispute flowing from the contract or the work cannot be resolved by the
parties it is referred to the DAB for Decision. The DAB procedure was conceived as a method of primary
dispute resolution. Thus the procedures should facilitate prompt reference of disputes to the board as
soon as job level negotiations have reached an impasse. Referral to the board only after multiple levels
of Employer and Contractor reviews is inconsistent with the process and counter-productive in terms of
time and expense.

The Disputes Adjudication Board (DAB) is an impartial and independent panel of one or three people
who are ideally appointed at the start of the project and give decisions on any disputes. When the DAB
requested by both the Employer and the Contractor shall be available to give advice or opinions on
any matter relevant to the contract. The DAB has four main functions: e To visit the site periodically
and become familiar with the details of the project « To keep up to date with activities, progress,
developments and problems at the site ¢ Encourage the resolution of disputes by the parties ¢ When a
dispute is referred to it, hold a hearing, complete its deliberations and prepare a Decision in professional
and timely manner The DAB’s role is to settle disputes. Settlement will not have been achieved if a
party subsequently refers the dispute on to arbitration. The FIDIC guidance notes for the preparation
of particular conditions include an alternative paragraph for Clause 20.4 which enables the Engineer
to be appointed as the DAB. This cannot be recommended, as in practice the Engineer is an employee
of the Employer and will not be perceived to be either independent or impartial. Although the contract
states that the DAB shall comprise of either 1 or 3 suitably qualified persons it is often the case that
on large complex projects involving a number of disciplines the tribunal may consist of 5 persons of
whom any 3, selected by the chairman, will sit at any time on a particular dispute. Ideally the members
of the dispute adjudication board are appointed at the beginning of the contract. FIDIC’s example for
the letter of tender allows the Contractor to accept or reject names proposed by the Employer and to
include the Contractor’s own suggestions for his nominee. If this procedure is used it is essential that
the tenderer does not feel and any pressure to accept the Employer suggestions but feels free to propose
his own suggestions. It is preferable but not essential for the individuals to be agreed before the letter of
acceptances issued. The adjudication procedure depends for success on amongst other things and the
party’s confidence in the agreed individuals who will serve on the DAB, and therefore it is essential that
candidates for this position and not imposed by either party on the other. FIDIC as an appointing entity
will nominate individual DAB members if requested to do so. FIDIC does not administer adjudication
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other than to nominate adjudicators, if the nominating authority has been delegated to it under the
contract. Typically the DAB is organized at the beginning of the contract and conducts an initial meeting
at the site when construction is just beginning. It meets with both parties and is supplied with copies of
the contract documents and is provided with a project briefing which acquaints the DAB with the nature
of the work and the Contractor’s plans and proposals for executing it. At the initial meeting the timing
of the board’s regular site visits are established and the procedures for submitting data to the DAB by
the parties are established. One of the unique features of the DAB is that it is established to promote
resolution of disputes while construction is still underway. The board’s ability to respond promptly
and intelligently requires that it be kept informed of construction activities, progress and problems.
Each board member should be provided with a complete set of contract documents and included on
the distribution list of periodic progress reports and progress meeting minutes. It recommended that
a joint progress report should be delivered by the parties to the DAB members on a monthly basis. The
DAB normally meets on site every three months with a view to remaining acquainted with the progress
of the works at any actual potential problems or claims. At the conclusion of the site visit the DAB shall
prepare a short report of its activities during the visit and shall send copies to each of the parties. The
very existence of a readily available mutually acceptable and impartial board tends to promote bilateral
agreement on matters that have historically been referred to third party adjudication. Experience has
shown that the DAB facilitates positive relations, open communications, trust and co-operation normally
only associated with partnering. There are several reasons for this. Participants to the process are
effectively deprived of any opportunity to posture - they do not want to lose their position.

Clause 20.2 states that disputes shall be adjudicated by a DAB. The scope of a dispute is made in Clause
20.4, which is wider than the requirements for a notice under Clause 20.1. FIDIC does not define what
is meant by the word dispute. The word will therefore have its normal meaning, that is, any statement,
complaint, request, allegation or claim which has been rejected and that rejection is not acceptable to
the person who made the original statement or complaint. It is clearly not necessary for a complaint to
have been considered by the Engineer in order to create a dispute. The wording of Clause 20.4 states
that a dispute of any kind whatsoever may be referred to DAB in connection with or arising out of
the contract or the execution of the works including any dispute as to any certificate, determination,
instruction, opinion or valuation of the engineer. A dispute may be said to have arisen when: ¢ A final
determination has been rejected  Discussions have been terminated without agreement « When a party
declines to participate in discussions to reach agreement ¢« When so little progress is being achieved
during protracted discussions that it has become clear that agreement is unlikely to be achieved

Clause 20.2 deals with the appointment of the DAB. It requires that the DAB shall be jointly appointed
by the parties by the date stated in the appendix. The default date is stated to be 28 days after the
Commencement Date. The DAB shall comprise of either one or three suitably qualified persons. The
definition of suitably qualified persons will be discussed below. FIDIC conditions of contract state that
that the DAB’s decision shall be binding on both parties who shall promptly give effect to it unless and
until it shall be revised in an amicable settlement or an arbitration award. Hence the parties empower
the DAB to reach decisions with which they undertake to comply. The DAB members must therefore
be selected very carefully. In order to maximize the DAB’s chances of success in avoiding arbitration
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members must be trusted and have the confidence of both parties. It is therefore essential that the
membership of the dab is mutually agreed upon by the parties and not imposes at the party.

This Clause states that in the case of a three person DAB each party shall nominate one member for the
approval of the other party. Approvals, as stated elsewhere in the contract, shall not be unreasonably
withheld or delayed. Each party should endeavor to nominate a truly independent expert with the ability
and freedom to act impartially and develop a team spirit within the DAB and make unanimous decisions.
It may therefore be reasonable to withhold approval of a proposed member if it appears unlikely that
he will not endeavor to reach a unanimous decision. This reason for disapproval may be based upon
reasonable grounds for anticipating that he will decline to discuss matters constructively within the
DAB. Having chosen two members the parties are then required to consult both the members chosen and
agree upon the third member, who shall become the chairman of DAB. The agreement on the chairman
can sometimes be difficult for numerous reasons. In reality the members may find it easier to agree with
each other the nomination of chairman and then propose that person to the parties for their agreement.
The Clause anticipates that the nomination of a one person DAB or the chairman of a three person DAB
is mutually agreed. In such cases the Employer normally provides the names of suitable persons for
the tenderer to select. A party may be reluctant to choose names from a list of people who have already
been contacted by the other party. Experience shows that this process becomes more difficult during the
contract when the DAB has not been established at the start of the project. It is reasonable to assume that
for smaller contracts a one person in DAB is sufficient. Current practice in the United States indicates a
small contract to have a value of $20M or less, however in some states such as Florida, small contracts
are said to be below $2M. Within the EC 3 man DABs are the norm on all contracts. On mega projects and
projects with varied technical complexity it is normal to have a 5 man panel from which the chairman
will choose any 3 suitable persons to hear a particular dispute. Where projects involve many layers of
subcontractors or have a number of contractors then some advantage may be considered by having
either a common DAB or an “Interlocking” DAB member who sits on a number of boards within the same
project. Where projects involve a number of “layers” such as consultant agreements, supplier agreements
and nominated sub contract agreements, in addition to the contractor’s own sub contractors the a multi
layer DAB may be considered to be beneficial. Procedural and administrative problems are inherent
in such systems, particularly with regard to confidentiality and admissibility. However, the enhanced
dispute resolution process may outweigh the difficulties in establishing and running such a system.

5. Dispute avoidance and adjudication in Fidic 2017

The Fidic suites 1999 has been revised with the newer edition in 2017, where the provision of adjudication
has been further elaborated in clause 21, Dispute Avoidance/Adjudication Board.

The Dispute Avoidance/Adjudication Board and the Resolution of Disputes are covered in the
Federation Internationale des Ingenieurs-Conseils (FIDIC) 2017 Contracts by the Clause 21. Under
FIDIC 2017 the Parties are jointly required to appoint a Dispute Avoidance/Adjudication Board
(DAAB) at the start of the Contract, which must visit the Site on a regular basis, and will remain
in place for the duration of the Contract. The DAAB consists of either one or three members,
the default being three members, with members’ names being selected from a list within the
Contract Data. Amicable Settlement could include a meeting between the Parties, or possibly
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mediation/conciliation. The key is to exhaust all efforts at resolving the Dispute before it goes to
arbitration if arbitration cannot be avoided altogether. At the Hearing, the parties are entitled to
legal representation should they wish, though they should be made aware that the Arbitrator has
the power equivalent to a judge in litigation.

Notwithstanding the recent release of the 2017 suite of contracts, FIDIC's 1999 Edition suite of
construction contracts (the 1999 Editions) remain the most common form of construction contracts
used in the our area. The dispute resolution terms set out in sub-clauses 20.2-20.8 of these contracts
have often been criticized as a procedure that can be manipulated to bring about delays and failing to
encourage the parties to actively try and resolve their dispute. Such criticism seems justified when we
see circumstances arise where parties follow the FIDIC procedure for dispute resolution only to see more
than 6 months pass[1] before the parties reach the point of reference of their dispute to arbitration.

Naturally the parties will always have a commercial and/ or operational incentive to settle a dispute in
orderto avoid the costand uncertainty of arbitration. The 1999 Editions do see some amicable settlements
reached. The urgency, however, of reaching a settlement will vary in many instances. For example, where
a Contractor is seeking payment of a substantial claim, the Employer will have a significant incentive to
delay the process, and the Contractor will continue to suffer each day that the matter remains unresolved
bringing pressure to bear. Such pressure can be enough to force parties to settle for substantially less
than may have been legally and contractually entitled to.

FIDIC seeks to address this criticism in the release of their 2017 Edition contract forms. Through a
discrete but significant change, FIDIC has shifted the power balance in such disputes, and given real
power to the Dispute Avoidance and Adjudication Board, otherwise referred to as the DAAB, appointed
by the parties. The DAAB is an enhancement of the 1999 Editions’ DAB mechanism. The DAB being an
alternative dispute resolution procedure which is frequently deleted out of the contracts and replaced
with mediation or expert procedures instead.

The 2017 Editions further provide that “[iJf the decision of the DAAB requires a payment of an amount by
one Party to the other Party” such amount “shall be immediately due and payable without any certification
or Notice”[3]. The consequence of this inclusion by FIDIC is significant and will have major impact on
how the parties deal with disputes under FIDIC contracts.

Firstly, the commencement of proceedings before the DAAB now has real significance. In the past, the
procedure could be dismissed by the parties and exploited as a delay tactic. This was because they each
knew that whatever the DAAB decided, a simple ‘Notice of Dissatisfaction’ would render the decision
void and only send the parties into a 56 day negotiation period. Knowing they could rely on this grace
period, or fearing their opponent was intending to rely on this, would see parties failing to invest time
and resources into this initial stage of the dispute resolution proceedings.

With an increased importance now placed on the outcome of the DAAB’s decision, the parties will need
to give careful consideration to the members they appoint to the DAAB. They each must seek to appoint
members who are genuinely technically competent and experienced. Members who they believe are
likely to make the correct decision when presented with a dispute. This hopefully will lead to the parties
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adhering more acceptingly to the decision delivered by the DAAB rather than immediately lodging a
‘Notice of Dissatisfaction’ as a strategy method.

Given that the decision of the DAAB will have an immediate impact, the parties should be more motivated
to try and resolve the dispute informally. FIDIC’s addition of clause 21.3 (Dispute Avoidance) is therefore
significant, as it enables the parties to obtain informal and impartial assistance from the DAAB to try and
resolve the dispute before adjudication is necessary. As noted above, where the parties appoint respected
experts to the DAAB, their informal assistance may be hard to disregard and therefore invaluable.

Finally, the DAAB’s adjudication must now be treated seriously by the parties. The parties are therefore
more likely to present the best information possible to support their position in the dispute, building
greater credibility into the adjudication process.

With greater credibility in the process, it is expected that even when the decision has not been favorable,
parties are more likely to accept it rather than use it as a strategic tool. The expectation that an arbitration
will produce a different result if you felt that your case was properly argued before a respected panel of
experts should no longer be a legitimate concern. Furthermore, the motivation to proceed to arbitration
may particularly be lessened when you have already (as required by the contract) given effect to the
DAAB’s decision. The procedure set outin the 2017 Contracts, whilst not quite revolutionary, is certainly a
welcome enhancement to a previously much aligned procedure. Not only does it bring dispute avoidance
to the fore as a driver and a priority, but it seems more likely to encourage the parties to work together
to settle amicably. Where this does not occur, we expect more parties to accept the decision of the DAAB
rather than electing to proceed to arbitration.

The alternative is construction contracts involving many Employers and Contractors who are not yet
ready to adopt a proactive approach to claims and disputes avoidance. They will endeavor to keep any
contractual upper hand they perceive themselves to have, sticking to procedures that they are more
comfortable with such as amended forms of the 1999 Editions, which often involve long and unproductive
periods for amicable settlement and early dispute resolution discussions.

6. Adjudication in Nepalese context

As the construction industry worldwide is mature enough to use different Alternative Dispute Resolution
techniques like Dispute Adjudication Board, Dispute Avoidance board and Other methods like Mediation,
Expert’s Adjudication etc, the Public Procurement agencies have not taken seriously on these matters.
As of the Eight amendment of Public Procurement Rules 2007 (latest compilation available in PPMO
website), only 2 procedures are highlighted as below:

Rule 129. Dispute resolution: (1) The procurement contract shall set forth, inter alia, the matters of
dispute to be resolved through mutual consent, process for making application for the settlement of a
dispute, meeting to be held for mutual consent and process of making decisions, and such a dispute shall
be settled accordingly

Rule 135. Resolution of dispute by arbitration: If any dispute that has arisen between the public entity
and the construction entrepreneur, consultant or service provider in relation to the implementation of
the procurement contract cannot be resolved through the process referred to in Rule 129, action shall be
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initiated for the resolution of such a dispute by arbitration in accordance with the prevailing law.

All other ADR procedures are either not available or has been amended. The procedure of FIDIC could
only be available if the Documents are used for International Competitive bidding or the Donor agency
requires Fidic suites to be used in their particular procurement. The trajectory followed by Nepal in
terms of ADR is very pessimistic and needs a thorough revision.

7. Conclusion and recommendation

Construction projects often encounters many claims and consequential disputes. The Fidic suite has
provided some quasi arbitral role to the Engineer. But, as not being the party of the contract and being
appointed by the Employer, the determination provided by the Engineer are often challenged. There
is a set mechanism for Claim and dispute handling in Clause 20 of Fidic 1999 editions, which clearly
delineates the procedure of Alternate dispute resolution mechanism called as Adjudication. Further,
in the revision of Fidic suites in 2017 ( second edition), the Dispute avoidance and Adjudication has
been more focused catering the need of ADR in construction industry by introducing the new clause 21
(Dispute Avoidance and Adjudication Board, DAAB)

Although, the construction industry in the globe is giving more attention to alternate dispute resolution
mechanism, the Public Procurement rules of Nepal has not incorporated such provisions in domestic
bidding. Thus, I would like to recommend for the implementation of scientific ADR mechanisms in Public
Procurement and Contract Management practices for Nepal.
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Cause, Effect and Minimization of
Disputes in Construction Projects

Manoj Kumar Sharma

Civil Engineer, Contract Management Specialist
Director, Building Design Authority (P) Ltd.
Executive Member, NEPCA

The construction industry is complex, fragmented, dynamic, and involves multiparty in an adversarial
relationship. This invites disputes in many construction projects. In the construction industry, because
of contrasts in perceptions among the participants of the projects, conflicts ascend. Disputes and
conflicts are often unavoidable in economic production and business management (Han, 2020). The
construction industry, in particular, is characterized by huge sums of capital, long project duration, and
the engagement of multiple parties, and it is, as a result, a dispute-prone industry. The design problem
starts from the poorly detailed engineering survey. When there is an error in the engineering survey
then that is carried over to detailed engineering design. This causes disputes during construction works.
Also, most of the time, the detailed designs are not reviewed by experts, and errors in designs are found
during the construction works that may result in a dispute.

It has been seen that due to the lack of proper attention in the preparation of contract documents like
conditions of contracts, technical specifications, bill of quantities, etc. for construction works, lots of
deficiencies arise during construction works. Lots of the time, these documents are ambiguous - do not
clearly speak about the work - are contrary to each other, lack necessary information, lack clear-cut
roles, and responsibilities of parties, etc. All these create disputes during the execution of construction
works. It is generally said that the contract language is considered difficult to comprehend and they are,
therefore, a major source of disputes.

During the construction works, various factors bring disputes. They are not limited to survey, design, or
contract documents but beyond. They are social, political, environmental, geological, climatic, etc. These
factors create problems and become a source of disputes. Also, improper management of manpower,
machines, materials, and money by the contractor during the construction hinders the quality, as well as
work progress of the construction works resulting in cost and time overrun. This, finally, creates disputes
during construction works.

Disputes also arise due to not evaluating the contractor’s claim for extension of time fairly and application
of delay damages, not certifying or payment of contractor’s bills in time, indecisiveness towards problems,
not releasing the construction drawings in time, late instructions by the consultant, change of designed
drawings, etc.
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The dispute is very common in construction projects. Nepal Council of Arbitration (NEPCA) is the body
that administers services on alternative dispute resolution (ADR) through their panelists and members.
As per the Annual Report of NEPCA, yearly disputes for the last six years, percentage of claim concerning
contract amount, and percentage of the award concerning claim are tabulated below.

Table 1: Claim and award

Fiscal Year Total project in dispute | % of claim wrt contract | % of award wrt claim
2077/078 30 22.56 2.90
2076/077 28 22.15 0.20
2075/076 30 25.15 7.94
2074/075 32 20.84 5.56
2073/074 43 2491 9.89
2072/073 32 13.00 9.15
(NEPCA Annual Reports)

The data shows that the projects in dispute range from 28 to 43 in a six-year duration.

Claim and ward
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B % of claim wit contract W% of award wrt claim

Figure 1: Claim and award

Disputes predominantly arise from complexity and magnitude of works, multiple prime contracting
parties, poorly prepared contract documents, inadequate planning, financial issues, and communication
problem. If disputes are not resolved promptly, it can cause project delays or abandonment of the project.

Before entering into cause and effect of dispute, it is indispensable to understand the risk, conflict, claim,
and dispute in a construction project as they are closely associated with each other. A risk is any likely
event that would derail the plan of the project. A construction risk can be defined as any exposure to
potential loss. An uncertain event or set of circumstances that, should it occur, will affect the achievement
of one or more of the project’s objectives. Risk includes damage to persons or properties. Fire, storm,
collapse, vibration, etc. are a few sources of risk. Risk exists in projects due to uncertainties. The response
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could be one or a combination of five things, viz. remove, reduce, avoid, transfer, or accept.

The conflict happens when needs aren’t met. It is a serious disagreement and argument about important
issues. The construction process is rampant with uncertainties, and uncertainties create fertile ground
for conflict.

A claim is an assertion of a right that requires either more time or/and payment. A claim is anything that
occurs during the execution of the construction project, which falls out of the limits of the framework. It
is generally a request by a contractor for additional compensation or an extension of time for occurrences
beyond the contractor’s control.

A dispute is a difference of opinion or disagreement between parties to the contract. Itis an assertion of a
right, claim, and demand on one side. The dispute exists if there is a claim or position on an issue by one
party and its denial by another party. Any contract question or controversy that must be settled beyond
the job site management is known as a dispute. A party believes that a change exists in the contract but
the other party disagrees. Both parties agree that change exists but do not agree on the impact and cost
of the change. Any situation where one party claims the other party, the other party rejects the claim in
whole or part, and the first party does not accept the rejection invites a dispute in a construction project.

Risk, conflict, claim, and dispute are interrelated to each other, if one is imbalanced, the other appears.
The relationship among risk, conflict, claim, and dispute is shown in the figure below.

Risks Conflicts Claims

Not clearly Not clearly Not clearly
> assigned managed resolved

Figure 2: Risk, conflict, claim, and dispute continuum model (Acharya and Lee, 2006)

Disputes may prevent the successful completion of the project. Thus, causes of disputes are to be found,
analyzed and resolved in time to complete the project in the desired time, cost, and quality.

1. Causes of disputes

The communication gap among parties involved in the construction of a project gives birth to several
disputes. An issue that could have been solved in a single sitting of parties involved can evolve into a
dispute if it is not communicated in time. Similarly, the terms and conditions of the contract must be
clearly understood by the contracting parties before the signing of the contract. If a party is not able to
understand the terms and conditions of the contract, it may bring a dispute during construction. Delay
in site possession, delay in decisions, differing site conditions, application of liquidated damages, etc. are
the other causes of disputes. The dispute is not because a claim has been submitted but because it has
not been admitted. (Wesam S. Alaloul, et al,, 2019).
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There are many factors due to which disputes occur between the contracting parties. These factors are
classified into seven groups under which different plausible causes of disputes are listed below:

1.1 Contract documents related factors

A contract document is an agreement between two or more parties that establishes each party’s
obligations, responsibilities, and rights enforceable by law. The purpose of a contract document is to
ensure that all parties involved in a project are clear about their roles and what is expected of them. The
contract document consists of an agreement, design drawings, bill of quantities, technical specifications,
etc. A well-drafted and error-free contract document leads to the successful completion of a project.
Most of the disputes arise from the contract documents due to the following causes:

= Incomplete design, drawings, and specifications

=  Errors and omissions in design drawings

=  Incomplete information in bid documents

=  Discrepancies/ambiguities in the contract documents
=  Contradiction in contract documents

= Poorly written contract clauses

= Different interpretations of the contract provisions
=  Errors and omissions in the contract terms

= Unfair allocation of risks

= Incorrect procurement/tendering method

=  Misplacement of priority

1.2 Employer-related factors

After the signing of a contract, the position of each party in the contract lies on equal footing. However,
it does not happen in practice. The employers feel superior as they pay to another party in the contract.
They interfere in contracts in many ways resulting in disputes. The following are the causes of disputes
due to employers in the construction contract:

= Delay in the decision by the employer

=  Delay in access to the site

= Interfering in the execution of the contract

= Supremacy of employer

= Unrealistic time/cost/quality targets (by employer)
= Delay in payment of contractor’s bill

= Design variations initiated by the employer

=  Excessive change order/ change of scope

=  Non-payment of interest on late payment

= Unilateral early termination of the contract
1.3 Consultant/engineer-related factors
In principle, the consultant should be well-qualified and professional. They often propose highly qualified

experts to secure jobs, however, try to complete those jobs by juniors or low-paid experts as a result poor
output of services. It has also been observed in many cases that reports, design drawings, bid documents,
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technical specifications, etc. are prepared by cutting and pasting from other projects. All these bring lots
of disputes in construction contracts due to the consultants. The following are the consultant-related
factors that arise disputes in construction contracts:

= Poor site investigation (engineering survey, soil investigation, etc.)
=  Delay in decision

= Errors and omissions in design (faulty design)

=  Errors and omissions in BoQ

= Change in site conditions

=  Errors and omissions in technical specifications

= Delay in issuing construction drawings

= Quality control in design

= Application of liquidated damages to the contractor

=  Delay in recommending IPC

1.4 Contractor-related factors

The contractor is supposed to carry out the construction works as per the contract documents within
the specified time, quality, and cost. Nonetheless, they seldom complete the project within time, quality,
and cost. During the bidding process, they show all of the required qualifications; equipment, human
resources, financial resources, etc. but during the execution, they are very reluctant to abide by the
contractual obligations resulting in disputes, which are:

= Delay in work progress (time overrun)

= Misuse of advance payment

*  Low bidding

=  Contractor’s noncompliance with design, drawings, specifications
=  Extension of time (EoT) and prolongation cost

= Technical inadequacy

= Lack of deployment of skilled workers

= Defective construction (poor quality of work)

=  Use of unauthorized sub-contractor

=  Non-payment to sub-contractor

=  Non-submission of as-built drawings/ O & M Manual

= Inadequate contract administration
= Delays in handing over the project site
= Unrealistic/exaggerated claims for variations of works

1.5 Human behavior-related factors

Human behavior commonly refers to the way humans act and interact; the actions, thoughts, and
emotions of individuals and groups. It embraces a wide range of activities, from physical movements and
interactions to complex mental processes such as decision-making and problem-solving. Thus, human
behavior also brings disputes in the construction contract, which are:
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=  Lack of communication

= Lack of team spirit

= Attitude and behavior of managers toward workers
= Personality traits

= Cultural issues

1.6 External factors

The external factors are things outside the project that will have an impact on its success. The project
cannot control the external factors. All it can do is react to them and make decisions to help it remain
successful. The following are external causes due to which disputes happen in a project:

= Qutside people interruption

=  Force majeure

= Inflation

= Adverse weather condition

= Change in acts/laws, regulations, policy
=  Labor dispute/union strike

= Other factors

The causes of disputes which could not be accommodated under the above groups are depicted below:

= Differing site condition

=  Costoverrun

= Sudden increases in the cost of materials and fuels
= Unclear instructions from the consultant/engineer
=  Unforeseen site condition

=  Price escalation

=  Extraitem

= Breach of contract by any party

=  Fraud act of any party

= Suspension of works

= Insurance and indemnity

= Acceleration of works

2. Effect of disputes

The effect of disputes on a construction project is immense varying from delay to abandonment. This
increases project costs and decreases the revenue of the government. It makes the human resources and
equipment of the contractor idle. It also pushes the development works of the nation back. The major
effects of disputes in construction projects are:

=  Costoverrun

=  Time overrun

=  Additional expenses in management and administration
=  Dissatisfaction and stress

=  Loss of company reputation
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= Idling of resources

= Loss of professional reputation

= Loss of profitability

=  Damaged business relationship

= Lossinrevenue

= Loss of productivity

=  Arbitration

= Adverse impact on the overall national economy
=  Litigation

=  Abandonment of project

3. Measures to minimize the disputes in the construction Project

Due to the different interests of different parties in the construction projects, the disputes could not
be avoided but minimized to a great extent. Most of the disputes arise from contract documents,
design drawings, bills of quantities, and technical specifications. Thus, during the preparation of these
documents, special attention is needed. An error-free site investigation (detailed engineering survey,
soil investigation, etc.) can minimize errors in design. Similarly, the appointment of an experienced
design team and peer review of the design could reduce errors in design profoundly. The appointment
of skilled manpower, and qualified and experienced technical and managerial manpower at the site by
the contractor helps complete the works in time with desired quality reducing disputes. Similarly, the
contractual risks should be distributed fairly to the employer and contractor in the contract documents,
which also minimizes disputes during construction works. The disputes in the construction projects
could be minimized by taking the following measures at different three stages of the implementation of
a project.

3.1 Design and documentation stage

= Detailed and thorough site investigations

=  Employ proper expert/manpower during design as per ToR

= Properly (scientifically/logically) fixed project duration

= Flawless/clear-cut (without any ambiguity) contract documents
=  Sufficient design time

= Thoroughly define the scope of work

= Fair allocation of risks

=  Peerreview of contract documents

= Freeze design

3.2 Tendering stage

= Site visit before bidding by bidders

*=  Understanding contractual documents before proceeding with an agreement
= Detailed information about the project to bidders

=  Rejection of substantially low bid

=  Pre-bid conference

= Escrow bid documents (EBD)
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3.3 Construction stage

=  Timely decision

= Use of quality manpower and materials by the contractor as per specification
= (lose supervision of construction work by consultant/ engineer

=  Adequate communication among all project participants

=  Forwarding of IPC on time

=  Payment within the due date

=  Use of a sub-contractor with proven capacity by the contractor

=  Engaging the organization-trained artisans/laborers by the contractor

= Avoid/minimize the change in scope/design during the implementation

=  Preparation and implementation of ‘Conflict Management Plan’

= (lose contract administration

= Setting up of Dispute Board (DB)/ Adjudicator before the start of construction

4. Conclusion

Disputes are the inescapable event in many construction projects. Therefore, it is not possible to
implement dispute-free construction projects. Nonetheless, it can be minimized dominantly if twenty-
seven measures to minimize disputes, as identified, are followed in different stages of implementation of
projects. The effect of disputes on the construction projects are mammoth. It hinders the work progress
resulting in cost and time overrun. Besides, projects may be abandoned due to disputes.

A contingency plan should be executed to cater the risk presents in construction project. The purpose of
the plan is to lessen the damage of the risk when it occurs. Without the plan in place, the full impact of
the risk could greatly affect the project. The contingency plan is the last line of defense against the risk.
Hence, preparation and implementation of the ‘Risk and Contingency Plan’ by the employer as well as the
contractor are necessary, which would help minimizing disputes during the implementation of projects.

The Public Procurement Act, 2063 has removed the provision of Adjudication to settle disputes
and provisioned directly to go for Arbitration if not settled through mutual consent. The concept
of adjudication or Dispute Board (DB) is to engage adjudicator/DB at the signing of a contract. They
look into the matters of disputes and provide their decision during the construction works. It is faster,
saves time and additional financial burden of the parties. Therefore, it is felt necessary to reinstate the
adjudication/DB in the Act.
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Abstract

Construction disputes are primarily technical in nature. They may arise during the execution of the project
as a result of disagreement between the parties involved in a contract. This paper discusses about resolution
of dispute through ADR Practices particularly, Dispute Board and Arbitration in ICB Contracts.

Introduction

The most common causes of disputes in construction projects are due to:

e  Omission and errors in the contract documents; Differing and unexpected site conditions;

e  Failure of the Owner/Contractor and/or Sub-Contractor to understand or comply with the
contractual obligations;

e  Poorly drafted contract documents; incomplete documents

Common types of construction disputes

Due to the nature of construction projects, there are various ways in which construction disputes can
arise. Below are some of the common types of construction disputes.

1. Delays

When delays occur, the party responsible should issue a notice in writing. Delays bring about disputes as
to who should bear the responsibility for delay caused. Most construction contracts deal with delays by
extending the time of completion. The owner can keep the rights to recover the damages from the delays
from the Contractor.

2. Design

Mistakes in design can also lead to additional costs, which become the cause of delays. Design teams
may also abrogate their responsibility leaving the Contractor in harm’s way to solve design problems
independently. In so doing, the Contractor unknowingly assumes the risks of impending design failures

3. Quality of materials

Sometimes disputes may come up as a result of the quality of materials used. Specifications may be
vague on the conflicts, and each party may have different views on whether the quality is in accordance
to contract specifications. The parties may have different opinions as to whether the quality and craft
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are sufficient. This can lead to additional contract costs that may lead to many costly disputes if left
unresolved.

4. Risk management

The project stakeholders may need to carry out proper risk management before a project commences,
and more often than not, this is not done. Projects take longer than planned if there is insufficient
accounting of possible risks associated with a project’s complexity. The delays and claims remove the
owner’s rights to claim for delays or damages.

Resolution of a dispute

Alternate Dispute Resolution (ADR) methods are typically faster and affordable means of dispute
resolution as compared to the litigation process. However, it is important to know when ADR should be
used for construction contract dispute and when it should not be used. Here, out of various methods of
ADR, dispute resolution by Dispute Board and Arbitration in International Competitive Bidding (ICB)
construction contracts is discussed as below:

Dispute Board Provisions in ICB Contracts

Dispute Board is applicable in ICB contracts under FIDIC Red Book 1999. The GCC Sub-Clause
20.2[Appointment of Dispute Board] mentions as follows:

“Dispute shall be referred to a DB for decision in accordance with Sub-Clause 20.4[Obtaining Dispute
Board’s Decision]. The Parties shall appoint DB by the date stated in Contract Data’.

The GCC Sub-Clause 20.5[Amicable Settlement] mentions as follows:

“Where notice of dissatisfaction has been given under Sub-Clause 20.4[Obtaining Dispute Board’s Decision,
both Parties shall attempt to settle dispute amicably before the commencement of arbitration. However,
unless both Parties agree otherwise, arbitration may be commenced on or after the fifty-sixth day after
the day on which a notice of dissatisfaction and intention to commence arbitration was given, even if no
attempt at amicable settlement was made”.

Arbitration Provisions in ICB Contracts

There is a provision of Arbitration in ICB contracts based on General Conditions of Contract (GCC) of
FIDIC Red Book 1999. The GCC Sub-Clause 20.6[Arbitration] mentions as follows:

“Unless settled amicably, any dispute in respect of which the DB decision (if any) has not become final and
binding shall be finally settled buy international arbitration”.

Practice of Dispute Board being followed by the Parties

The formation of DB shall take place 28 days after the date of contract signing as per the provision of
the contract. In practice, Parties have been following the formation of DB only after the dispute has
arisen. Such formation of DB has been taking place in the middle of the construction period or towards
the end of the construction period. If the DB is to comprise three persons, each Party nominates one
member for the approval of other Party. The first two members appoint the third member who acts as
Chairman of DB. In general, all the members of DB are Nepali citizens in ICB contracts being executed
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under Nepal Government’s funding and or Financial Institutions of Nepal. If the Contractor is from the
foreign country, then the Contractor prefers to nominate a member from their country.

Practice of Arbitration being followed by the Parties

The disputes are being settled under United Nation Commission on International Trade Law (UNCITRAL)
or International Chamber of Commerce (ICC) or Singapore International Arbitration Center (SIAC)
Arbitration Rules. In general, the Chairman of the three arbitrators is of a nationality which is neither
Nepalese not that of the Contractor. The arbitration proceeding is being conducted in Kathmandu, Nepal.

Conclusion

ADR methods are more common in the construction industry in order to resolve dispute. Each ADR
methods have advantages and disadvantages. Parties to the contract should choose the particular type
of ADR to find the solutions to the disputes. For ICB contracts, DB and Arbitration provisions have been
followed for dispute resolution. In general, FIDIC General Conditions of Contract are being followed with
amendments of few GCC Clauses which are being specified in Particular Conditions of Contract. The
disputes are first resolved through the formation of DB and then international arbitration proceedings
have been followed where DB decisions have not become binding and final.
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Background

The idea for the creation of an international court to arbitrate international disputes first arose during
the various conferences that produced the Hague Conventions in the late 19" and early 20 centuries. The
body subsequently established, the Permanent Court of Arbitration, was the precursor of the Permanent
Court of International Justice (PCIJ), which was established by the League of Nations. From 1921 to 1939
the PCI] issued more than 30 decisions and delivered nearly as many advisory opinions, though none were
related to the issues that threatened to engulf Europe in a second world war in 20 years'. The IC] was
established in 1945 by the San Francisco Conference, which also created the UN as the principal judicial
organ (Art. 7, UN Charter).

The court began work in 1946 as the successor to the permanent court of international justice. The
statuteof the international court of justice, similar to that of its predecessor, is the main constitutional
documentconstituting and regulating the court. Its role in the fulfillment of the purposes of the UN is “to
bring aboutby peaceful means, and in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations which might lead to a breach of the
peace” (Art. 1, UN Charter). Also known as the “World Court”, It functions in accordance with its Statute
which forms an integral part of the Charter and the primary judicial branch (Art. 92, UN Charter). The
ICJ is the highest court in the world and the only one with both general and universal jurisdiction: It is
open to all Member

States of the United Nations and, subject to the provisions of its Statute, may entertain any question of
international law.? It has its seat in the Peace Palace at The Hague, The Netherlands.?

Structure

The IC] is composed of fifteen judges elected to nine-year terms by the UN General Assembly and the
UN Security Council from a list of people nominated by the national groups in the Permanent Court of
Arbitration. The election process is set out in Articles 4-19 of the IC] statute. The Members of the Court
are elected by the Member States of the United Nations (193 in total) and other States that are parties to

1  https://www.britannica.com/topic/International-Court-of-Justice
2 wwwacgmun.gr/wp-content/uploads/2016/08/ICJ-Manual-ACGMUN.pdf
3 https://www.peacepalacelibrary.nl/research-guides/settlement-of-international-disputes/international-court-of-justice/
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the Statute of the IC] on an ad hoc basis (as in the case of Switzerland, for example, prior to its accession
to the United Nations in 2002). It was fixed at 15 when the revised version of the Statute of the PCI] that
came into force in 1936 was drafted, and has since remained unchanged, despite occasional suggestions
that the number be increased. In order to ensure a certain measure of institutional continuity,one-third
of the Court, i.e., five judges, is elected every three years. Judges are eligible for re-election.

Should a judge die or resign during his or her term of office, a special election is held to choose a judgeto
fill the remainder of the term.

Voting takes place both in the General Assembly and in the Security Council. Representatives of States
parties to the Statute without being members of the United Nations are admitted to the Assembly for the
occasion, whilst in the Security Council, for the purpose of these elections, no right of veto applies and
the required majority is eight. The two bodies concerned vote simultaneously but separately. In order to
be elected, a candidate must receive an absolute majority of the votes in both the General Assembly and
the Security Council. This often requires multiple rounds of voting.*

No two judges may be nationals of the same country. According to Article 9, the membership of the court
is supposed to represent the “main forms of civilization and of the principal legal systems of the world”".
Essentially, that has meant common law, civil law and socialist law (now post-communist law).

There is an informal understanding that the seats will be distributed by geographic regions so that there
are five seats for western countries, three for African states (including one judge of Francophone civil
law, one of Anglophone common law and one Arab), two for Eastern European states, three for Asian
states and two for Latin American and Caribbean states. The five permanent members of the United
Nations security council (France, Russia, China, The United Kingdom, and The United States) always have
ajudge on the court, thereby occupying three of the western seats, one of the Asian seats and oneof the
Eastern European seats. The exception was China, which did not have a judge on the court from 1967 to
1985 because it did not put forward a candidate.®

Also, for the first time since 1946, on 2017 IC] was without British judge. The 11 rounds of election on
UNGA and UNSC between Indian and British nominee could not finalize the result, UK’s nominee finally
withdrew his nomination and Justice Dalveer Bhandari was re-elected for the second term. Even though,
Britain proposed Joint Conference Mechanism for election of Judges, which is prescribed on thestatute of
IC] but had not been used since 1946; was rejected due to lack of clarity on process of election dmember
of Joint Conference Mechanism.

Article 6 of the statute provides that all judges should be “elected regardless of their nationality among
persons of high moral character” who are either qualified for the highest judicial office in their home
states or known as lawyers with sufficient competence in international law.

Unlike other organs of international organizations, the Court is not composed of representatives of
governments. Members of the Court are independent judges whose first task, before taking up their
duties, is to make a solemn declaration in open court that they will exercise their powers impartially
andconscientiously. Judicial Independence is dealt with specifically in Articles 16-18. Judges of the IC]

4 Ibid 2
5  https://www.theaudiopedia.com&event=video_description
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arenot able to hold any other post or act as counsel. In practice, members of the court have their own
interpretation of these rules and allow them to be involved in outside arbitration and hold professional
posts as long as there is no conflict of interest. A judge can be dismissed only by a unanimous vote
of the other members of the court. Despite these provisions, the Independence of IC] judges has been
questioned. For example, during the Nicaragua case, the United States issued a communiqué suggesting
that it could not present sensitive material to the court because of the presence of judges from eastern
bloc states®.

There is provision of ad-hoc Judges in IC] who are appointed by contesting parties regarding particular
dispute (2 ad-hocjudges at max. 1 from each party). IC] is assisted by a Registry, its administrative organ.
Its official languages are English and French.

Parties to IC]

All members of the UN are ipso-facto parties to the statute of the IC]. Also, non-members may also
become parties through separate proceeding. Only states may be parties in cases before the court, and no
state can be sued before the World Court unless it consents to such an action. Hence, the Court is open to:

-Member States of the United Nations, which, by signing the Charter, accepted its obligations andthus at
the same time became parties to the Statute of the IC], which forms an integral part of the Charter;

— those States which have become parties to the Statute of the IC] without signing the Charter or
becoming members of the United Nations (as in the case of Nauru and Switzerland, for example, before
they became UN members) ; these States must satisfy certain conditions laid down by the General
Assembly on the recommendation of the Security Council : acceptance of the provisions of the Statute,
an undertaking to comply with the decisions of the IC] and a regular contribution to the expenses of the
Court; — any other State which, whilst neither a member of the United Nations nor a party to the Statute
of the IC], has deposited with the Registry of the IC] a declaration that meets the requirements laid
down by the Security Council, whereby it accepts the jurisdiction of the Court and undertakes to comply
in good faith with the Court’s decisions. Many States have found themselves in this situation before
becoming members of the United Nations; having concluded treaties providing for the jurisdiction of the
Court, they deposited with the Registry the necessary declaration.

The jurisdiction of the Court so far as concerns the parties entitled to appear before it — jurisdiction
ratione personae — covers States of the kind described above. In other words, in order for a dispute tobe
validly submitted to the Court it is necessary that it be between two or more such States (e.g.,, the cases
concerning Legality of the Use of Force, brought by Yugoslavia against ten member States of NATO in
1999).7

However, even if you are a party to the IC], Jurisdiction won’t apply automatically.
Jurisdiction

Jurisdiction of IC] is divided into two categories, namely the Contentious Jurisdiction and Advisory
Jurisdiction. 8

https:// www.unacademy.com\daily-cu&event=video_description

7 Ibid2
https://www.lawteacher.net/international-law/the-icj-and-contributions-to-peaceful-settlements-international-law- essay.
php#ftnl
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a) Contentious Jurisdiction

In contentious cases, in principle, the existence of the court’s jurisdiction is conditional on the consent of
the parties to the dispute. The ICJ’s jurisdiction takes three forms: compulsory, special agreement, and
treaty-based. Seventy-three UN Member States have accepted the IC]'s compulsory jurisdiction, meaning
that any international legal dispute involving those States may be submitted to the Court, provided that
all the States party to the dispute before the IC] have accepted its compulsory jurisdiction. States may also
submit a dispute to the IC] by special agreement, accepting the ICJ’s jurisdiction only with regard to the
specific dispute at issue. Lastly, States may accept the IC]’s jurisdiction with regard to particular areas of
international law when they join a treaty that specifically provides that disputes will be submitted to the
IC] for resolution, such as the Convention on the Prevention and Punishment of the Crime of Genocide.

The ICJ has taken up more than 168 disputes. ® Hence, the Court is competent to entertain a dispute only
fthe States concerned have accepted its jurisdiction in one or more of the following ways:

1. By entering into a special agreement to submit the dispute to the Court;

Under Art. 36, paragraph 1, of the Statute, the Court has jurisdiction over all cases which the
parties refer to it; such reference would normally be made by the notification of a bilateral agreement
known as compromise. Also known as ‘Special Agreement’, has become more recentlythe most usual
form used for bringing a case before the Court. (Voluntary Jurisdiction).

North Sea Continental Shelf Case,1967: Germany, Denmark and Netherlands referred the issue
of maritime delimitation on the North Sea Continental shelf Area to IC] by special Agreement,
specifically ask the court to decide on legal rules governing the delimitation and negotiated maritime
boundaries on the basis of the Courts Judgement. This shows that, the scope of disputeto be settled
by court can be limited through agreement among parties.

2. By virtue of a jurisdictional clause, also called Compromiser Clauses, i.e., typically, when theyare
parties to a treaty containing a provision whereby, in the event of a dispute of a given type or
disagreement over the interpretation or application of the treaty, one of them may refer the dispute
to the Court.

Pulp Mills on the River Uruguay case,2003: IC] Jurisdiction Sought by Compromiser Clauseof 1975
treaty between Argentina and Uruguay.

3. Through the reciprocal effect of declarations made by them under the Statute, whereby each has
accepted the jurisdiction of the Court as compulsory in the event of a dispute with another State
having made a similar declaration. A number of these declarations, which must be deposited with
the United Nations Secretary-General, contain reservations excluding certain categories of dispute.
Whaling in the Antarctic (Australia Vs. Japan), 2010: Australia filed case against Japan onthe basis of
optional clause declaration submitted by both states.*®

States have no permanent representatives accredited to the Court. They normally communicate with the

9  https://ijrcenter.org/universal-tribunals-treaty-bodies-and-rapporteurs/international-court-of-justice/
10 https://www.icj-cij.org/en/how-the-court-works
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Registrar through their Minister for Foreign Affairs or their ambassador accredited to the Netherlands.
When they are parties to a case before the Court they are represented by an agent. An agent plays the
same role, and has the same rights and obligations, as a solicitor in a national court. However, since
international relations are at stake, the agent is also as it were the head of a special diplomatic mission
with powers to commit a sovereign State.

Proceedings may be instituted in one of two ways:

e Through the notification of a special agreement: this document, which is bilateral in character,
can be lodged with the Court by either or both of the States parties to the proceedings. A special
agreement must indicate the subject of the dispute and the parties thereto. Since there is neither an
“applicant” State nor a “respondent” State, in the Court’s publications their names are separated by
an oblique stroke at the end of the official title of the case, e.g., Benin/Niger.

e By means of an application: the application, which is unilateral in character,; is submitted by an
applicant State against a respondent State. It is intended for communication to the latter State and
the Rules of Court contain stricter requirements with regard to its content. In addition to the name
of the party against which the claim is brought and the subject of the dispute, the applicant State
must, as far as possible, indicate briefly on what basis - a treaty or a declaration of acceptance
of compulsory jurisdiction - it claims that the Court has jurisdiction, and must state the facts and
grounds on which its claim is based.

A unilateral reference of a dispute to the court by one party, without a prior special agreement, will be
sufficient if the other party or parties to the dispute consent to the reference, then or subsequently. It is
enough if there is a voluntarily submission to the jurisdiction (i.e., the principle offorum prorogatum),
and such assent is not required to be given before the proceeding are instituted,or to be expressed in any
particular form.!!

B) ADVISORY JURISDICTION

The term Advisory Jurisdiction is defined as Power of a court to give advisory opinion on specific issues
of law. Since States alone have capacity to appear before the Court, public (governmental) international
organizations cannot as such be parties to any case before it. A special procedure, the advisory procedure,
is, however, available to such organizations and to them alone.

Though based on contentious proceedings, the procedure in advisory proceedings has distinctive
features resulting from the special nature and purpose of the advisory function. The advisory opinions
of the Court nevertheless carry great legal weight and moral authority. They are often an instrument of
preventive diplomacy and have peace-keeping virtues. Advisory opinions also, in their way, contribute
to the elucidation and development of international law and thereby to the strengthening of peaceful
relations between States.?

11 1Ibid 10
12 lawteachernet/international-law/the-icj-and-contributions-to-peaceful-settlements-international-law-essay.php#ftn1
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SCcOPE OF COURT’S ADVISORY OPINION

1) For UN Political Organ
2) For UN Specialized Agencies

Advisory proceedings before the Court are only open to five organs of the United Nations and 16
specialized agencies of the United Nations family or affiliated organizations. The United Nations General
Assembly and Security Council may request advisory opinions on “any legal question” (theArticle 96.1 of
the Charter of the United Nations). E.g., Kosovo’s Declaration of Independence case,Legal Consequence of
Construction of wall in the Occupied Palestinian territory, 2004 case.

Other United Nations organs and specialized agencies which have been authorized by the General
Assembly to seek advisory opinions can only do 