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fdarq Jerencian aofIs (Hybrid)
ugfa® 3mazAdal

HIGH F917 fRrer
Fives sfracer

“Traditional Trial System is too costly, too painful, too destructive and too inefficient for a truly civilized
people” -US Chief Justice Berger

foare FHTITST RFRET dgiq HRds arfaq
TUF  ARAERATATs  AHREIE Td AT
FATATETT SR 5O T IUHAT F T T
AT TS A4 THT g | [aa1e FRTETH
Ao FEAEE (ATTA, AadAT TS
AfE) THET TR TRUHT (qaTeeses haar 95
ST FREEH! ATRAT &l IAHl AR
T = fE

faare faamer T@sr ¥ guTS fadrer faare
FAAT T FSH T | faaresr qarar w@fas
eI 999, HIHGe adrd, qiean<ed a1
YA HIATed Td MR I HAAGD
qATE ST FREe el 9+ qUAT 9 fqarg
HIIRTET B | (I9 FRUEEA T fqars
THTITAHT (UEse Ja1d eAfqel IR g=
TFa | TF FIHT 9f fqaTe TaTETHRT TR
SUER 9Bl qU FOHT JUATH @A W Fich
T T |

FSTATHT BEAT o HALERT A o
(raTE) HT fqarasr ga gad AT Hedd
TivETerar ufe faemed Iea IRIUHT ATATEaE

dTST, ATHITSTS T, bl T TIHl v
T 3% 98T drerehl gEhrare AaSH gred gd
T FENfAd  AANTE  SUAST g9 e
THTS T4 g7 | ATHTT 90 3Hee I9g
TR URAR TR~ ¥ Hadlged &TdT aiq faarg
7 JAAArE 9T by | fadeedr Ao
TiRfes era werea a1 Aemegers W faare
Igd T UIAA & AT AT [T A9 F=T
Meraes faae qEmEamEr a9 ¥ g
TS | A% 9T I 74T faaraest AT gtdemra
g ufd FaE |

AT UBRAT TAT FaT=d ACTATHT TTAT U
HETHT AMGehl FAHT HH SARR IS
HaAT=e ARTATAF ATg Hel &l T bl T&ed
SEF FAA FAAAEAE “Afhd Aled, HA
e T Far=d AeTadqdl Aees & A 77
Y Aled Tl TThET T A5 | T4l
AT BT AETAAT SAh aldl (b Aw TUeT
T TERT AT T Albrs | BT BEN BT
T T A TLRIGAT FEAATE ATH T !
T AR 9 ey | @ @ afretees
HETEe (o1 9UHT AAEd Greehl giardtd

ASHOJ, 2077 | 3
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Aieaiches g1 T I&T YISes AT g |

[T S & &0l Edicdre ar=al ¢ aEd

AR 9 T (Hebrael o faaraeT aatehl qEeh,

Ferafruer, fafeuer, swow T fganfear s

BArCqIed B ARl HA & QAR ATorsy
& WUHT Feol AAATT T Alebrg | AT BEr

A T | ATET IERET OIS ATHeTer el
g9 X dIf@d ARl uTs AT g4d | @
YT, SRINTIR. GV &RoT TRl ¥ 818 Ui,
TEATTHT 8¢ TSAT B | A9 T Fad HAA
A gRY T IFH AT JHT B ax
FTEATST Zel IS &1 | GHIH Faadraas
FEY TEAd AR FFAE IIH TRhl AY
AT T IAHT AT NG 5 T g7 | a¥
F BFER IO AAATH AThodd G
ﬁﬂﬂﬁ%?ﬁﬁﬁu%wquéalmww
Y BR URER, AT T AQATS A efd T
g | & HET AIAATEE I g S J&dl
fTeTel ATEITATS Tl Aiehad? AT A@ehl
JE9T [qaTasl ®RO {ITT A ART St
feReTer TaaT T3+ Afad faare THTITTERT 74
faepfeTa Tgfdese! amedT == T EH T |
B Ueh T STS] A HAA  GHS(A
faarger geee faare GuUTETHET AT Eal
ST e G HT AT TRITHT frt | &1
ALATH! (TSRS T TRRE! TEehl S

FrEaea qifvartes faarg 9fF &= e
T T ToTed Tl qTavg | [aare THTereh
AT HfE T T ATRITT TRITT TETHT FRO
qTIE T & FF |

rafqaar 95 g7 w9

AT TS a0 99,

T 99 [aUq qFg I 99,
fAvTaame & T Ao,
g el AR |,

FMUR a9 99 fau 97,

. Tafae #Rr T qiferd,

fareaer avTed STFaTT aTo(Ts forerehl faarasr
ARAHT JaT =TT AT &% ST SATeqehsorg
TEfqRT TS AT SME AhiE
SUER  9glqere FHEM  TH AR QU
forgr | G FEITE I=F seTAdd IHTESd!
ATHIATS ATAdH s fqare fqerg fom
AT AT | HIET AT THISTH 002 HT
ATHT  FIfhaATad ATl FATTHT 3T

L S S s Bt

qRTAT ST faaTg STHAT 4%
T FHETIAT ST STEAT 0%
T (TTIAT AT ST %%
AT ST STHT 9%
g I3 e S SE %
e T T e §0%

TR ATFHSTHT 231, §0 gfererd foara e e
fb 7 1 %A &= faare g 2 T (e
TAEEATe  [qare  qETGTHRT AT FEfeId

1. 91a: S AfaHa FEE, AU BT TH, 048

\ ASHOJ, 2077
|

AS(ATEH  [ddTe FHEE T4 qRa AUH
3fgws; | A% 41 faars faare aHmaTE e
e (3reTad a1 Heg=d) are AT T
TSN ATAFT TRURT qU ATTAEH HeET ATeAT
TEH BT A [9AT ¥ |1 A gad=T SEl
TRTSET ITSH a1 HIEl gl T & aaar
7 g PIT | 3T TETRT FIAA AaATATATS BT
3 TAHAFH ATHYF ATREAIR A(q o Fal
fodt T v BRI REATATS AT TR
AT 99 @l g [9r | EEr afq TR




T YeHT FTATATTHT bl STigedr adid &
qEag I@ed | A (I wEears gh R
AT RIS AT fGURr fr T g aETeRr
qUl FEH(qHT fqaTe FHTaTE ST |

qeTAq T HARIH! [UT YHAT FRA FA
THE GA | ASAT ASAB] Mk [T &l
A HeIY [qareed! qetesd st qa+ & a1
AT TR HET fa=rar afq 7 & | oty g
TRTHT TAT TS AThl FHETHT HRUT fqarear
forer a9 TR /T At faed E1E |
e TAT AR T faTaHT HETET T 39T
9 92,03 HT TIMYT Lodon Court of International
Arbitration (LCIA), &7 929% HT ¥1MUA Charted
Institute of Arbitrations (CIArb), I 9R9% HI
TIMIA  International Chamber of Commerce
(ICC) | 9%3% AT T American Arbitration
Association (AAA), ST a FrRItT =TT
YT T T @Y T 09Y AT TATIAT HTHT
Sigapapore International Commerial Court (SICC)
qar %Ta I Asia Pacific Centre for Arbitration
& Mediation (APCAM) ST AT WMT &a
FEEre MRUHT YA g&l g5 96T [a=el
feramaAT T Jetare RUHT HurEer qur FHTer
feqd w1 Heq@ T % (Ao T swwar e
HATHATTR FEITAAT Giod ATTITRAT aATd Tl
qTerg, | AT Tl AN AT AT T @l
AU HEAEE AT 0T AT T BREAHAAT
qftadd T HAHATIATE TIET e TETelg
e 91 HafAarT dfeq o= 9giqer arar
AT T TRHT Sfgvg | AITEHT 9f
T T ATTIIHRAT Tl AT T TeT AU |

TT %50 HI IMHAE FGGNIF FTAT TH
TUH! HATHATT G T FANT AT TEI=AT
faare ¥ daeaefer At faamedr ava™
aqfad g5 AR TS Aikrm | ATET €T
J favawR e AT 9T ATH 9 A=
% AV o WA R09c W HATH IACTEEA

93/9%5 FEIT@ IR T UN Coonvention on
International Settlement Agreement Resulting

from Mediation, 2018 TIRA TR& & I BTA
THH! faeder &7 FTUEEHT AHA AT
g TEH T | IH AR JUHT AT ATIRAT ¥
TR FATAIT GIERI IJART AT SATIR
TR &FHT aXETH ATad g8 TTH G |
T [qATEAT HATHATTETE gAdd FHISaee

= sHIteH B

o IUAIIAT HIIH V&,

o [FaTEe fegdl THTE &,
e &Y gredl &1

Y

o ATTH! TGl TALAIAT &,

>

o faaTae gHTESHr T fawT IHEM &,

®  T&Te] ISTehT (ATl FeTThTTHT faaraert
JHTI &1

Y

o faare WHIIH WIF AWE ATTAT F¥dh!
AT THETATS 97 ITA] e T,

o T TeTel faordl TRl HEsd T,

e TR AUH! AT THUH T AAXITHT AT IUTH
FaeFa 9 e, ¥

o HATHATIHAT TEsTehal AT grgd T&T ATh
FHTITARAT o T |

foaTe qUTETTAT AUEER YA P A 2

AR % &7 T9 AT AT q9 Afheed

ASHOJ, 2077 | 5
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TRAR A FHT AT T @A AT AT
Y T MRUHT G | FETHT HART JRATeATS
fafstémer srarera Arfaws | @er o forrars
FITEH TS, | 3T TH T T&ThT e TehorHT
fgaresr qees F9 ATIGHT FEAlq IR fqarg
RT3 GGl HARATT & | IT driedd g1t
HATHATTHATEIRT AT T [qIRT TART TR &8
fererepT faaTe TETEegRT AT RIS Aehicad
qgq &l |

g qUESY AT TR & Bl &3 | faarg
Tt fafr  Sefeqer wgfaes e ©w
gl AT AT TWRHT ATTLTRAT ATAR
wbT ggfae aft vraerme T g3 ggfaeew
THATT  Aqaradard JAEHR  TqqT 9918
T T fasfad JEfad qgfa § auase
Tgfq &1 | @ HeART T HATHATT FepaTeh
fafsrg s7 F  gsrEwrr FUEST (effective
hybrid) & | J9&I A0IT & SR ATIRHT
F(Ed Arb-Med T HfEel Med-Arb &7 T &7 |
JYET IRATET 9 FHAT Weixia Gu o “Arb-

med is a form of hybrid dispute resolution ... A

typical arb-med proceding arise when the parties
have entered in to arbitration and within that
arbitration procedure decide to mediate. If and
when meditaation fails, arbitration resumes..."?
TR B |

T TN AR agTET "Med-Arb is a hybrid of
mediations and arbitration and can be used where
mediated negotiations do not lead to a settlement.
In those circumnsantaces the partis can agree
for the mediator to become an arbitrator and
issue final and binding award on the outstanding

matters.” STl ESl

2. weixia Gu, Hybrid Dispute lesolution beyoad the blt
RoadM towards a new design of chinese Ard-Med-Arb_
and its global implications, Washingtorn International Law
Journal, Vol-29 Number-1 -12-23-2019_P=118

6 | ASHOJ, 2077

E el Tk qieqTaT 9f 22X "The process of mixing
arbitration and mediation, called arb-med, where
by the praties initiate an arbitration, but later
during the course of arbitration, the dispute is
reffered to mediation for settlement negotiations
- one variation of the med-arb process can be
deseribed as a shealed envelope arb-med, when
arbitration process is finatized, the arbitrator
deposits a decision in a envelop. The parties are
then offered a possibility to reach a mediated
settlement having benifited from the discovery
and adjudicative process of arbitration bee still
under the uncertainty about the outcome of
the arbitrator’s decision and the arb-med-arb
is a process where a disput is first referred to
arbitration before mediation is attempted and
then arbitration" .

ATIHET 3 FaT  IRATUTS AUEEY TGl
qR=IATs HRTSd Hesl aduHl B | faarad
fecare ifaes T Amtas faer & oo ga
T qGF FLT HIT T Fool@ T ATETH 3 |
et forer fewr agfaesr arer faare oo g
Jcd® Y&l AN T FHEGEH] ATded bl
EICICINE Cﬂlﬁo‘{%{ (Realiazation) i_:f a1 ggiae
A gl AHEMGE GSrae Ak gq Hed
eS| TG ATTHTA qaTe FHEATR! AT
fareaert fafa=r TeTAT SR agiaars drcared
TG AT ATfATHT G |

I SUAR TG Terehl AT raeead
Tiewe, | Ffeer T Fedr afed § R ARG
I<h g7 A Hied [gare I wualyg gare
PR TGS | THET ([qoAr afed § S
IR AR ATS faarge! gaeT fawg Feaey a1
HATHATT o g THEe, | AT WA GHE JAA
Tl fararedT Wil Jeer@ RY F AR
IR T FATAATIRT T T F9T ITI<H
g7 T et HIAIaE GISTehl FHTET 9 Fa
UM HATHATT AT BT | HAEIA HATHATTR




AT T3eUR] fqaredr HATHATIHT  ATIITH
fag, TR QA T AUT dqATET & A
g [qaTed] ®EAA a= Bl derdl AAT @l
TR Gl qAgHT A, dlead 9t ¥ R
HATHATIRATERT FFI~ AT ARIH] TeTee
forerept wATa® GIeT =Mfe AT BAH g, |
TaF qak JATH &l [Garghl RId a8 TUA
a9 af |1 R O HeART qHe fRdT S,
T qEeaE HUT gy TEArs 9SS gEe i
feafqar HMPR TEBA | A1 YA SR(HH(SET
HATT AARI-HATHATT-IA HAFT & | TFHAT
o TgdreRt 9T &7 fafa wuwr deerra i
a1 AU AAUHT 2T |

W‘T@ﬁﬂﬁaﬁﬂﬁwmnvelope
Award) ¥ATS | HART  FH WAL TR
forameaT Aered T@ae qars TR U fad
I TS BTHI A9 HEWT are At ot faq
(30, %0 T R0 W &) fagf dX dUTEeTars
HATAATIH] THAT HAAAHA 9 ETHI Al
B | JUTSEH! ITH UL SIS HATHATT §
T X ATTH AHT gAATE qAT, ST AT T
TUART AT T4 | A8 gTHie 41 foe fa
STAH Ul Araard el [STFRTHT @rawal ST
G, | e HAMAATT TRATaTe G HUAT
AT FHIH ge ¥ @Hawl Mo @idad
¥ afe HATqATIeTe faare FAETE AHTHT
TG G @A 9T TEhT U T Arbitration
Tribunal &1 AT g | TUEEEH] FEACAT
ETHT AT 9+ GTH Glel¥ TITGe e JaTe
foreg & <9l T ARR gAY WHI 9T
T3 FXT GRS TS GO T FeHd A
HEAZ JUTATaTe. HATHATTHT TR RIS I
GIHIT TS T I | 9T F FHATRT
GIHE] AATSHFH ATg T AT 93T Arb-Med-

Arb BT | BT [a7HT THATS TATARI TOTEATH
AT foe anfeuet g |

qAATs AMRUHT fad AT qeEEd HI
FEr A gtaarer e #fq a0 § 9= ar
Fel alvh Tl go | a9 AT IAeed
FT FTAE T FIT 1S FEART T
fa &1 99 qetew FATHATIATS faETe FHTE
T TR &9 FES | STavsied ¥ el ATRF
foamear da@ g HAtAarawar fafire fag
T BTHAEh B SR B | HATHATTHT qHET
qETeRT T FHTAT a9 T&Thl g a¥ a1 FeanT
T IR A HATHATIHATH! 875 | T TeHATHT
AT AAIH  EEUHT afeaas (Remodeling)
T J&I TR, | J&AT (ARres arfursy faaraHT
AATATTRATT  T&TelTs el fdargd e
RIS | GEATIAT 91 73 |

JH HAIH] JaA9T Tl (qaradT HATHATT
ZaT Arb-Med &1 WAT R &H HEATHWATTHT
G TRH [FATE IO FHIEITHRT AT O
T|%|’ Qﬁ' AT AT Gekeg | AEAT ATHITHI
AT qHE G TS T HARIH! (HOAgRT
foramesr FHTAE MR=Y | AW AATHATTETE
AT FHE W U HAIHT (AIgRT T3
AR THATATS Med-Arb A=, | TR Hfeet Fife
Al fqurreme aft g3 q|ne ar e
A TI AN AT T AN 9 T Aferhe
HATIT AUHT AT FRATEITHAT GHEAT ATCHT I
HAET HIhd o §ivh UeEe 9 fqarg fau
HAMAATIHRdT qHE AT FHSA | Il
ST foars quTaTeRr A1 fafad goretreng
Med-Arb-Med lqﬁ:'@ | Tq JRATITE HHTITA
g faare § quT afeqeEdret ard TR TUH
AT |

ASHOJ, 2077 | 7
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Fled Fle HAAHATT T AGURE (STIH
TTAT 92 AWTHT) Teb@red & [6 A afg
TS, | @I TR AT T&Th! ARG a1 GEd T
%::f WQW (Guided / Assisted-Negotiation)
AUl ATEHT I&d i@ gFg | gEl
gaegqrar fqeaar gaifas fawr wuer, grde
faeataamaaedr grhaRes ok ReR, fafaaw
IR0 T ATEAGRT [qaT8 FHTTAHT TThATe @R
TEIHT AM@UH] *Aqqd qd 7% J&ih
(TATEAT GO “FHTITH”) AT AGFheed 3ol @
T AUHT Y qAET ¢ (Q) Ak GHETERE
AT W () ASHHAT Bled fBqdT ¥ T
(3) URTATRE ATHH! AT faehedepl @reil T
(%) FETT ATTIUSH] JTHART TR (X)) ATehIATh]
TART TR ST FAeseh! Garadl faq Hickes |
Sleciad Y AEs AGFeegR| fafa= faaraesH
ORI TN @R IF a1 | Sfear@d dRHes
HATHATIRT IUTT T ATTGUTAT THT ATeTra T
HUHT G | T9 9250 &I TqF q@l HATHATT
T ARIULT &THAT (et 8% JATaes e
A | I FRI 9T AT JUITelIes FIEdnT S |

HATHATY a7 HEAZT YUITSAT YTASTET Uebed ¥ A&
(ad hoc) TIHT & TIXHT T A 7 %A TIAT ThHe
qZ Tk B | AT Fooi@ TRUHT Med-Arb-Med
cyjf Arb-Med-Arb 4T grial daTe (Envelope
Award) #T TgIde% SATTE T THA TTATITR]
AMT Tl T A8 (ad hoc) A¥E JEIAWTT
(Institutional Setup) Bl ATTITHAT g | Uebe
TIT qET QTH TAJO AATTAT Fel THET
AT o GATIAT TEwg | AR AT @
T FoT forearmT e T e qETeTR A
T3d =ufth Uk =XOMHT HeA®d ¥ b =XOMHT

= ﬁ riﬂ- ﬁ N j |1:|-Qo N
HATAATTDAT T8 ¥ HATHATTAT AT

8 | AsHol, 2077
|

HET g AT A T AT FeTaal
A 965 | Y AT b A g9 AIHETHT
TEHT A IaTETI A |

FTEMAT Rq off Tl AAEA &THAT T IoATe
TIHT 9 Fag AT 9 e faeped fea AT
SF | ETHT THTSH! ATFTITHAT FATE T | @rg
TR AT FEIAT faars TR eTHer 9%
FH T GFG | FUNT AT SrehT foarae
A grTae A AT, HIR T AT Gt
(informationtechnology)Wﬁm?‘fm aefifa®
e | AT giafael daerrae faed sae
AT MSHT RO AUHT @ | STAA S AR
TSl AT 9TeR FETAATE Tl HITTS-9% o
AT faeaarg e gy 7 w7, f99 ¥
ARTEA AT GHAAT (999 g e | faars
THTITAHT AT ATGATH qgid FaaeaT T9 aTHl
qIIT | Uiy W G AR SIS 7 Bep? A
TFAT | T GHATS AT IS 68 A (R
TET TG | BT STEIATs ARG T 9845 AT
oA =Y HIAAGAATIA AN AUHT [T |
BTl HeRaarare 9Y o fad @eet | a9
3095 /T HATHATT =T Singapore Convention
AU B dX ATTAH Ui et AqaTe o1
ferT afereeert ST | STHehT TSIl BRI HAZ ¥
WWWWWﬁ | Singapore
Convention @ @Y T JANT AT ATIR
AT GAF [qare FHEHAE Al FRIgal
fT Fa AR yeTed e | FIT IF dH
TAHT oAbl AT W A& B |

Heeq T AR Haree AIAqaE Ueb Hae]
3§ TRUHT TR TAIEATE 22 AG fqarg
JHTITTHT HAIATS (T30 AAF ABcAATS
T Wh! G
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Abstract

The present paper attempts to explore the legal trajectory of the force majeure doctrine, and discuss the
extent of immunity offered by a force majeure clause in light of the pandemic. It will draw distinctions
between the doctrine of force majeure and the doctrine of economic hardship, legal maxims that are
often used interchangeably. The paper will also shed light on whether the said immunity can be claimed
when there is no force majeure clause in the contract and will do so against the background of Nepalese
law, Indian law, US law and UK law.
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Introduction

Since the declaration of the novel coronavirus (Covid-19) as a “global pandemic” by the World Health
Organization?, countries all around the world have declared states of emergency of varying degrees.
Aside from witnessing grave humanitarian crisis, the lockdown and the resulting financial slowdown has
plunged the world into a period of deep economic crisis. As businesses struggle to prepare a response
to the pandemic and navigate these troubled waters successfully, one question that has assumed
center stage is “Does the global pandemic qualify as a force majeure, thereby justifying suspension of
contractual performance?”. At a time like this, the ever-changing landscape of COVID-19 in the domestic
and international arbitration context begs legal practitioners to re-learn and perhaps, unlearn the
fundamentals of age-old concepts of force majeure, doctrine of frustration and doctrine of impractability.
Needless to say, a large number of post-pandemic litigation suits will bring the application of these
concepts into sharp focus.

The foreshadowing of the novel coronavirus as a “force majeure event” was done much before WHO
declared the virus as a pandemic. As early as February 10, 2020, China’s Legislative Affairs Commission
of the National People’s Congress Standing Committee had declared that the Chinese Government would
be taking drastic and strict measures to combat the virus and any and all such measures affecting or

1  Email: bhattasnigdha@gmail.com

2 COVID-19 was declared as a pandemic by the Director-General of the World Health Organization (WHO), Dr. Tedros Adhanom
Ghebreyesus, on 11 March 2020, see WHO announces COVID-19 outbreak a pandemic, <http://www.euro.who.int/en/health-
topics/healthemergencies/coronavirus-covid-19/news/news/2020/3 /who-announces-covid-19-outbreak-a-pandemic>
(accessed April 20, 2020).

10 | ASHOJ, 2077 NEPC H



hindering a contract would be considered a “force majeure event”? Thereafter, the China Council for
the Promotion of International Trade (CCPIT) issued a total 6454 force majeure certificates to various
Chinese companies.* In particular, export companies were exempt from fulfilling their contractual
obligations with overseas parties if they could prove that non-performance was in direct relation to
the pandemic. Likewise, the French Ministry of Economy had also announced that the effect of the
pandemic on the French economy has been monumental and that any late deliveries will be granted the
exemption of force majeure.’ There have been similar arrangements and declarations being made by
other jurisdictions (both civil and common).

The inherent difficulty underlying the force majeure doctrine and principle of frustration/hardship is that
these principles are products of national laws and follow a different trajectory across the globe. While
the theory is uniform, the applicability of the same is left entirely to the respective nation’s legal system.
In light of these tremendously fluid times, resolution of non-performance related issues necessitates a
development of set rules that correspond to the complexity and unpredictability of the situation at hand.
Under these circumstances, the aforementioned doctrines demand a strict perusal in order to assess its
applicability, implementation and relevance in the context of the pandemic.

Force Majeure, Doctrine of Frustration and Economic Hardship:
A Dire Need for Distinction

A. Force Majeure

Force Majeure, a legal term originating from the French Civil Code, is defined as “an event or effect
that can be neither anticipated nor controlled. The term includes both acts of nature (e.g., floods and
hurricanes) and acts of people (e.g., riots, strikes and wars).® It is important to recognize that in most
common law jurisdictions, force majeure is a doctrine that does not exist outside of contract. Every force
majeure provision must thus be clearly stipulated in the contract and clarify which events fall under the
category of “force majeure”. This is in contrast with civil law countries as most civil law jurisdictions
afford force majeure a statutory protection. For example, Article 1218 of the French Civil Code states that
“In contractual matters, there is force majeure where an event beyond the control of the debtor, which
could not reasonably have been foreseen at the time of the conclusion of the contract and whose effects
could not be avoided by appropriate measures, prevents performance of his obligation by the debtor.
If the prevention is temporary, performance of the obligation is suspended unless the delay which
results justifies termination of the contract. If the prevention is permanent, the contract is terminated by
operation of law and the parties are discharged from their obligations under the conditions provided by
articles 1351 and 1351-1.7 Likewise, force majeure as a doctrine exists under Article 180 of the People

3 “Aforce to be reckoned with-Chinese firms use obscure legal tactics to stem virus losses, The virus has led to firms trying to
get out of contracts” https://www.economist.com/business/2020/02/20/chinesefirms-use-obscure-legal-tactics-to-stem-
virus-losses (accessed April 20, 2020)

4 “CCPIT Guides Enterprises to Leverage Force Majeure Certificates, which Help to Maintain Nearly 60% Contracts”
http://en.ccpit.org/info/info_40288117668b3d9b017163990e5a082a.html (accessed April 20, 2020).

5 The original text of the declaration can be found here: https://www.vie-publique.fr/discours/273763- bruno-le-
maire-28022020-coronavirus (accessed April 20, 2020). See also <https://www.economie.gouv.fr/dgccrf/mesures-
daccompagnement-des-entreprises-impactees-par-le-coronavirus-covid19> (accessed April 20, 2020).

6 Fareya Azfar, “The Force Majeure Excuse” (2012) < https://heinonline.org/HOL/LandingPage?handle=hein.
journals/arablq26&div=18&id=&page=> (accessed June 02, 2020).

7  French Civil Code 2016, Art. 1218
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Republic of China (PRC) General Rules on Civil Law and Article 117 of the PRC Contract Law. In such
cases, even if the immunity is not covered in the contract, parties can seek statutory protection from
their national laws.?

In contractual history, unexpected circumstances have assumed different characteristics - they can
be entirely technical, financial, administrative, environmental and even political in nature. However,
much of what accounts as “force majeure” depends on the contract entered into between two parties.
Events such as the global financial crisis of 2008/2009 that caused unforeseeable economic burdens for
a party to a contract’; civil riots, natural calamities such as hurricanes or typhoons or earthquake, an
unprecedented drought!'® have qualified as “force majeure” events. Parties to a contract are thus free to
specify the events that qualify as force majeure events and they will be successful in their force majeure
claim if they can prove that:

1. The event has rendered the contract impossible to perform.!!

2. The event was unforeseeable and made the performance impossible and not merely
impracticable or difficult.'?

3. There was direct correlation between the unforeseeable event and the ability to perform the
contractual obligation.?

4. All the conditions precedent were fulfilled.'*
Typically, a force majeure provision is worded in the following way:

“Neither party shall be in breach of this agreement nor liable for delay in performing, or failure
to perform, any of its obligations under this agreement if such delay or failure results from events,
circumstances or causes beyond its reasonable control including (without limitation) acts of God or
natural disaster, epidemic or pandemic, chemical or biological contamination, wars, strikes, riots,
or acts of domestic or international terrorism. In such circumstances the time for performance
shall be extended by a period equal to the period during which performance of the obligation has
been delayed or failed to be performed. If the period of delay or non-performance continues for
four weeks, the party not affected may terminate this agreement by giving ten days’ written notice
to the affected party.”

If the event that is alleged to have prevented performance under the contract has been specifically
mentioned in the contract, the parties may only have to fulfil procedural obligations, such as sending
notice to the other party to bring attention to the event to seek immunity. However, even in the event
that a force majeure clause may not have encompassed all unforeseeable circumstances, usually a catch

8 The General Principles of Civil Law of the PRC, Art. 180

9 ICC Case No. 8486 of 1996, 24 Y.B. Comm. Arb. 162, 168 (1999)

10 Gould Marketing, Inc. v. Ministry of National Defence, 3 Iran-U.S. Cl. Trib. Rep. 147, 152-153 (1983): “[S]trikes, riots and other
civil strife in the course of the Islamic Revolution had created classic force majeure conditions at least in Iran’s major cities.
By ‘force majeure’ we mean social and economic forces beyond the power of the state to control through the exercise of
due diligence. Injuries caused by the operation at such forces are therefore not attributable to the state for purposes of its
responding for damages”.

11 Chitty on Contracts, 31st Edn., Para 14-151

12 David Thomas QC, “Frustration and Force Majeure: A Hard Line in English Law” (2011) < https://heinonline.
org/HOL/LandingPage?handle=hein.journals/cnstrcnl6&div=18&id=&page=> (accessed June 02, 2020).

13 Treitel on Frustration and Force Majeure, 3rd Edn.

14 ibid
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all phrase, such as “including, but not limited to” or “any cause/ event outside the reasonable control of
the parties” will help include crisis such as an epidemic/pandemic within the ambit of the force majeure
clause. In the current scenario, if the clause includes the terms “Act of God”, it can be contended that
the novel coronavirus is an Act of God and falls within the ambit of the clause. The Courts in the United
States of America and the United Kingdom have held that an epidemic can be contended as an Act of God.
In Lakeman v. Pollard"™, the Supreme Court of Maine held that the cholera outbreak was an ‘Act of God’
and the parties could not bring a suit of damages against each other for breach of obligations. Similarly,
in Coombs v. Nolan', the District Court for the Southern District of New York excused cargo delay as the
defendant was unable to obtain horses to unload a ship on time due to the prevailing horse flu pandemic
at the time and held that the horse flu pandemic would fall under the residuary clause of the contract.

B. Doctrine of Frustration

Doctrine of frustration, on the other hand, is a doctrine wherein contractual obligations are allowed to
be discharged and suspended if the unforeseen event renders the contract impossible of impractical to
perform. Unlike force majeure which must be included in a contract to be invoked, doctrine of frustration
is a product of the national law of the country and can be invoked by any party if a force majeure clause
does not already exist in the contract. However, the threshold for invoking the doctrine of frustration is
much higher than that of force majeure. To invoke frustration, parties must prove that:

a. The supervening event must have substantially changed the nature of the contractual rights
which the parties could not have reasonably contemplated at the time of the execution of the
contract.

b. The event makes the performance of the contract impossible.

c. The event has affected the nature, meaning, purpose and effect of the contract so as to render
the effect permanent and not temporary.'’

The first seminal case on frustration was Taylor v. Caldwell'®, where the Court established two important
doctrines: subsequent impossibility and frustration of contract. According to the holding in that case,
a claim for frustration required parties to improve that the “implied condition” had been significantly
altered and that such alteration led to “impossibility of performance”. However, a line of latter decisions,
most notably Krell v. Henry'® have held that even where the performance is still possible, if the foundation
on which the contract was built gets upset and destroyed, parties may succeed in their claim for
frustration.

C. Doctrine of Economic Hardship

Likewise, while the doctrine of economic hardship shares similarities with force majeure and frustration,
itis a doctrine that specifically deals with cases where the performance contemplated in the contract has
not become impossible. In such cases, only some circumstances have been altered, making the fulfilling
of the contract merely difficult or often, of little economic sense. For example, the seller of an object that
was contracted for loses it in an ocean. Theoretically, he must attempt to recover the lost object at any

15 Lakeman v. Pollard, 43 Me 463 [1857]

16 Coombs v. Nolan, 6 F Cas. 468 [1874]

17 ibid, n (14)

18 Taylor v. Caldwell, [1863] EWHC QB]1, (1863) 3 B & S 826,122 ER 309
19 Krell v. Henry, [1903] 2 KB 740
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cost and must fulfill his end of the bargain. However, the cost, effort and labor required to recover that
lost good is infinitely higher than paying damages for breach of contract. Such a case would fall under
the doctrine of economic hardship and not force majeure.

Jurisdictional Comparison of Force Majeure: A Cursory Glance

A. Nepal

The National Civil (Code) Act, 2017 (2074) contains provisions which are relevant to force majeure and
doctrine of frustration. While “force majeure” as a term has not been codified in the statute, a potential
attempt to encompass the principle has been couched under the terms “impossibility” and “fundamental
change in circumstance”. Section 513 of the Act deals with contingent contracts and inter alia provides
that if a contract is based on the happening of a future event and such event becomes impossible, the
contract becomes void. Section 531 of the Act deals with “fundamental change in circumstance” and
states that “in case it becomes impossible to execute a contract as a result of fundamental change in
the situation prevailing at the time of signing of the contract, the work under the contract need not
be performed”?® Furthermore, Section 531 (2) (b) elaborates that the fundamental change shall be
deemed to have come in the situation prevailing at the time of signing of the contract in case it becomes
impossible to execute the contract due to emergence of such situations as war, floods landslides, fire,
earthquakes, and volcanic eruptions, which are beyond the control of human beings. Furthermore, the
provision clarifies that fundamental changes shall not be deemed to have come in the situation prevailing
at the time of signing the contract in any of the following circumstances: (a) In case it becomes difficult
to perform the contract; (b) In case profit margin is low or loss is expected; (c) In case any party to a
contract is dependent upon any third party who is not a party to the contract for performing the contract,
if the third party commits a mistake or becomes unfit; (d) In the event of strikes and lockouts; (e) In case
it becomes necessary to pay additional tax, fee or other revenue; (f) In case the contract has been signed
with several objectives and only some of them cannot be fulfilled.?!

The Supreme Court of Nepal in Pradip Raj Pandey v. Karmalakshmi Kansakar (D.N. 9368, N.KP. 2072) is
one of the few cases that has dealt with frustration of the contract. From a jurisprudential perspective,
the decision does not elaborate on the specifics of the doctrine but has held that a contract can be said to
be frustrated if the following elements are present:

1. Impossibility of performance,

2. Unlawful performance by change in law,

3. Destruction of subject matter for performance, and

4. Death or incapacity of party essential for contract performance.

It is clear from the provisions outlined under the Act that economic hardship will not qualify as a force
majeure event and that courts tend to restrictively construe doctrine of frustration and demand a
clear and direct causal connection between the event and the non-performance of the contract. If the
performance has been made merely difficult but not impossible, courts will most likely be reluctant to
grant immunity.

20 The National Civil (Code) Act, 2017 (2074), s. 531.

21 ibid
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B. India

The Indian Contract Act, 1872 (“Act”) has not incorporated “force majeure” provisions. However, it has
envisaged the doctrine under Section 32 of the Act that deals with “contingent contracts” and states that
in the happening of a “future event” that renders the contract impossible to perform, such contracts
may be considered void. Furthermore, Section 56 of the Act deals with frustration of a contract and
provides that a contract becomes void inter alia if it can be established that “the circumstances have
materially affected the parties and obligations and there is no way to continue the contract while such
circumstances exists”?? In such cases, the contract is voided and the parties are discharged of their
subsequent obligations and in effect, both the parties are stripped off of their right to claim damages.
In Satyabrata Ghosh v. Mugneeram Bangur? and Energy Watchdog v. CERC*, the Supreme Court clearly
held that if force majeure events are not clearly and widely stipulated in a contract, the parties could
seek protection of Section 56 of the Act and that in seeking immunity, the party claiming relief must
mandatorily demonstrate that the unforeseeable event has fundamentally altered the equilibrium of the
contract and that the unanticipated event has rendered the contract objectively impossible to perform.
Therefore, if a pandemic like Covid-19 falls within the ambit of a force majeure clause, the party would
still need to fulfill the burden of proof and establish the causal connection between the event and the
performance of the contract.

Recently, Bombay High Court and Delhi High Court have passed orders in varied cases drawing the
causal connection between the pandemic and the contractual obligations. Depending on the facts and
circumstances of the case, courts have granted relief if the parties successfully fulfill all the conditions
required to invoke force majeure. In this regard, while the approach has been liberal, relief has been
granted only if the causal connection is clearly established. The Order passed in Standard Retail Pvt. Ltd
vs Gs Global Corp And Ors on 8 April, 2020 refused to grant interim measures to the Petitioner and held
that the commodity in question was an essential item and since lockdown was only for a limited period,
the party was expected to deliver products on time. However, the Delhi High Court’s Order passed in M/s.
Halliburton Offshore Services Inc. vs Vedanta Limited & Anr. on 20 April 2020 observed that the country
wide lockdown was in the nature of force majeure and therefore, it could be said that equity needed to
exist at a time like this.

C. USLaw

The United States (US) does not have a codified force majeure provision in its statutes. In such
circumstances, what constitutes a force majeure event, what criteria needs to be fulfilled to invoke the
doctrine and what remedies are available are dictated on a case to case basis and differs from one state
to another. For example, New York and Texas courts are generally restrictive in the way they read force
majeure clauses and in the absence of specific wording, the courts are reluctant to grant immunity. It is
also not sufficient to show that the event was unforeseeable but must also go to prove that the event was
a direct cause of the party’s inability to perform. In contrast, California courts afford immunity as long
as parties can establish that they took reasonable and sufficient steps to avoid the consequences of the
force majeure event.

22 The Indian Contract Act, 1872, s. 56
23 Satyabrata Ghosh v. Mugneeram Bangur, [1954] SCR 310
24 Energy Watchdog v. CERC, (2017) 14 SCC 80
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In a similar situation in 1921, the Illinois Supreme Court in the case of Phelps v. School District No. 109,
Wayne County?® had held that an epidemic does not qualify as Act of God. The Court held that the epidemic
was not a reason to withhold payment to teachers who were willing and ready to teach students. In
contrast, however, the North Dakota Supreme Court in the case Sandry v. Brooklyn School District No.
78 of Williams County?® held that schools were exempted from paying the drivers on the grounds of
pandemic qualifying as force majeure and frustrating the very foundation on which the contract with
school drivers was based on.

D. UK Law

In UK, much like in other common law nations, law surrounding force majeure is guided by case laws.
There is no specific definition on “force majeure” but has been developed over time through a line of
decisions. In Costal (Bermuda) Petroleum Ltd v VTT Vulcan Petroleum SA (The Marine Star)?’, the English
court held that the wording of the contract must be prioritized over the intention of the parties, thereby
upholding the autonomy principle that contract law relies on. Likewise, the court in Tenants (Lancashire)
Ltd v G.S. Wilson & Co. Ltd [1917] AC 495?¢ held that the event that triggers the force majeure clause must
“prevent” performance and must disable the parties from performing the contract in toto. Therefore,
mere economic hardship would not trigger the clause.

D. International Conventions

Often, in international arbitrations, parties choose international conventions and international
commercial practices to make their claims and such conventions have their own threshold to judge a
force majeure claim. The table below will provide further insight on the same?’:

Convention Requirement Legal Consequence

ICC Force Majeure Clause 2003 | 1. Impediment, beyond a party’s control. | Relief from liability, no damage claim,
2. Not foreseeable at the time of conclusion | termination of contract allowed.
of the contract.
3. Duty of notification
Art 79, CISG 4. Failure due to an impediment. Relief from liability, no damage claim,
5. Not foreseeable at the time of conclusion | termination of contract allowed.
of the contract.
6. Impediment of consequences were
unavoidable.
7. Must give notice.
Art 7.17 UNIDROIT Principles 8. Failure due to an impediment. Relief from liability, no damage claim,
9. Not foreseeable at the time of conclusion | termination of contract allowed.
of the contract.

10. Impediment of consequences
were unavoidable.
11. Must give notice.

25 Phelps v. School District No. 109, 302 111. 193 (1922)

26 Sundry v. Brooklyn School Dist. No. 78 of Williams County, 47 N.D. 444, 182 N.W. 689 (1921)

27 Costal (Bermuda) Petroleum Ltd v VTT Vulcan Petroleum SA (The Marine Star)[1996] 2 Lloyd’s Rep 383

28 Tennants (Lancashire) Ltd v G.S. Wilson & Co. Ltd [1917] AC 495

29 “Comparison of Commonly-Used Force Majeure and Hardship Clauses in International
Contracts”(2020) <https://lorenz-partners.com/NLB/Newsletter/NL119E-Force-Majeure-and-Hardship-Clauses-in-
International-ContractsMar20.html#:~:text=Force%20majeure%20applies%20to%20cases,performance%20is%20

basically%20still%20possible.> (accessed June 08, 2020)
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Conclusion

The countries of the world are now collectively facing the challenge of drafting strict and comprehensive
force majeure clause in their respective legal regimes that adequately reflects the change in the ever
changing “unexpected circumstances” field and formulating a strong force majeure clause is the first step
towards achieving that goal. Parties all around the world, including in Nepal, are currently seeking refuge
under the force majeure clauses in their contracts. In the event that the contract does not accommodate
an “epidemic” or a “pandemic” and has no catch-all phrase, many will depend on the frustration doctrine
outlined under Section 531 of the National Civil (Code) Act, 2017. However, the onus of demonstrating
that it was the pandemic that affected the performance of the contract is on the party that is seeking
relief from breach of the contract. Therefore, while force majeure is the safest fall back option, parties are
not exempt from establishing causal connection and duty of mitigation. It will be on the party’s favour to
also immediately issue relevant letters and correspondences that will document not just the occurrence
of the event but also show the specific effects the event had on the contractual obligation.
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Abstract

Every construction contract constitutes the provision of Extension of Time (EOT) in Nepal. This contentious
issue has made a considerable impact on public construction contracts as well as public procurement law.
This is the only provision which has made its place in all amendments made so far in the Public Procurement
Regulation (PPR) starting from 6™ amendment through 10" amendment, all of which were made within a
year. Considering its importance in public procurement in Nepal, I start this article with brief discussion
about the meaning and importance of EOT in construction contract and go through their legal provisions
as per all amendments in PPR. I then analyze the relevance of these provisions in light of the essence of EOT
in construction contract and eventually present the necessary way forward considering the construction
practice in Nepal.

Key Words: The Contract, Extension of Time, Public Procurement Regulation, the Contractor, the Employer,
the Program.

Introduction

Management of time, cost and quality is the most crucial aspect of a construction project. Every
construction contract in Nepal contains ‘the time is of the essence’ clause which requires the Contractor
to complete the works within the specified time. The concept ‘the time is of the essence’ requires all
parties to a Contract should perform within set time period. In this article, however, [ will discuss about
this concept only from the perspective of the contract period within which the Contractor is required
to complete the works. Without this clause in the Contract, time will be at large which requires the
parties of the Contract to decide a reasonable time period for the completion of works. However, civil
law approach in Nepalese public procurement law warrants that the public entity must specify the time
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period required for the completion of the works as
per Rule 10 (3) of Public Procurement Regulation
(PPMO, 2007). This time period is decided based
on the availability of materials at site and at the
time of cost estimate preparation.

Having construction time period mentioned in
the Contract helps the prospective bidders, on
the one hand, to prepare their bids and decide on
bid amounts based on a given time period, rate of
progress to be achieved and required resources
for timely completion of the works as per the
Contract. On the other hand, the Employer can
envisage the tentative time for having potential
benefits started to be realized after completion
of the works in the Contract. Unforeseen hurdles
in most of the construction projects, however,
always deprive the Employer of having benefits
on time as envisaged. Such hurdles have two
types of implications in the Contract; one being
the extension of time (EOT) and another the
additional cost. In this article, I will shed light on
the EOT aspect of the Contract with its meaning
and importance. [ will then present and analyze
the amendments made in Nepalese procurement
law with regard to the essence of EOT. Eventually, I
will put way a forward for its better understanding
and application in the Contracts in Nepalese
public construction.

Extension of Time Provision in Construction
Contract

Construction projects are planned to be
completed as soon as possible within a pre-set
time period based on resources required in terms
of investment and envisaged benefits from the
Employer’s perspective. Similarly, the time period
defined in the Contract enables the Contractor to
assess his resources capability and performance
level to complete the works within that time
(Bunni, 2005). Setting up a fixed time period in
the Contract, therefore, is important for both the

parties. In fact, however, all the works are not

NePCH

completed within the envisaged contract period
due to various reasons which are beyond the
control of the parties. These reasons causing delay
events mean that the flexibility is indispensable
in the contractual provision. This flexibility is in
the form of Extension of Time (EOT) clause in the
Contract.

Applicability of EOT in the Contract is attributed
to the delays by the Employer and the entities
other than the Contractor as well as to the
situation beyond the control of the Contractor.
Therefore, EOT clause in the Contract provides
the contracting parties with the way out for
addressing the issues which hinders the Contract
to be completed in time as stipulated. Provision of
EOT in the Contract benefits for both the parties.
The Contractor is relieved from the liquidated
damages for the delay which is not due to him
and can reprogram his work. In the similar
fashion, the Employer can plan its activities as
per new contract period as well prevent time for
completion becoming ‘at large’ (SCL, 2017).

The basis of deciding on EOT is the type of
risk experienced during the project execution.
For employer risk events occurred during
construction, the impact is assessed on the
construction activities as per approved “Program”.
Approved Program is a work schedule which is
prepared by the Contractor based on the contract
period provided in the bidding document and
approved by the Employer. The program consists
of the critical activities, execution of which if
hindered by the risk events, eventually makes
the construction project lag behind the schedule
and delays the completion of the works. If such
risk events are attributable to the Employer, the
Contractor is entitled to EOT provided that he
fulfills his notice requirements. It is the Contractor
who shall inform the Employer about the EOT
requirement and submit details as per relevant
supporting documents.
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Submission requirements to claim EOT by the
Contractor mainly consists of the details of
cause and effect which potentially results in EOT.
Common Employer’s risks which hinders the
completion of works in time are included in the
conditions of contract. Besides, any other event,
not attributed to the Contractor’s construction
activities, requiring additional time for completion
is considered to be the foundation for establishing
EOT claim.

Provisions of Nepalese Procurement Law

Section 52 of the Public Procurement Act,
2063 (PPA) is the starting point about time for
completion of any contract which requires that
the Procurement Contract should have time
for the performance, though PPA and Public
Procurement Regulations (PPR) don’t explicitly
provide when the Contract period starts as well
as provision whether the time can be extended or
not. Section 56 of PPA further provides that EOT
provision should be as mentioned in the Contract
Agreement and be based on either force majeure
or failure of the public entity to make available
the things as per the Contract or other reasonable
ground. If the Contractor assumes EOT should
be granted, authorized person of the Contractor
should apply for this and the competent authority
has to make decision as prescribed in PPR.

Section 56 of PPA is further elaborated by PPR.
Rule 120 of PPR prescribes that if the contract
completion within the stipulated time is not
feasible due to occurrence of the situation as
mentioned in Section 56 of PPA, the Contractor
should submit a letter to the Employer and
the Employer should make decision based on
assessment as to whether the Contractor tried
his best to perform the works, whether the public
entity provided the matter as per the Contract,
whether the construction works was impeded by
any investigation or force majeure. Submission
of letter by the Contractor and decision by the
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Employer should be made within the prescribed
days. This prescription of days is to avoid the
Contract period to become ‘time at large’ which
is quite difficult to decide. Provision of Rule 120
has been amended 6 times so far, consecutively
sixth
seventh amendment, eighth amendment, ninth

in fourth amendment, amendment,
amendment and tenth amendment, which are

briefly discussed here.
Sixth Amendment

This amendment is applicable only when the
reasons referred to in the Contractor’s letter are
justifiable based on the prevailing situation.

Sub-rule (1) and (5) Of Rule 120: Letter requesting
EOT should be submitted by the Contractor 21
days before the expiration of the terms of the
Contract, instead of previous 7 day’s provision.
Merit of this revision is that it gives more time for
the Employer to assess the situation against what
has been mentioned in the Contractor’s letter.
Providing more time helps the Employer to make
decision in time. Provision of mandatorily making
decision within the Contract period prevents the
Contract period to become ‘time at large’

Sub-rule (3) and (4) of Rule 120: Previous EOT in
term of month from previous provision has been
changed into percentage. Threshold of 15%, 25%
and more than 25% are set up for bid approving
authority, department chief and secretary,
respectively. This prevents unnecessary EOT and
contributes to timely completion of the Contract.
However, if small contracts of 6 month’s period is
not completed due to a justifiable reason, EOT of
even 2 months is required to be approved by the

Secretary which unnecessarily exploits resources.

Sub-rule (6) and (7) of Rule 120: These two Sub-
Rules provides that EOT should not be granted
more than 50% of the Contract period. If such
case arises, the Contract should be terminated.
This provision is totally against the principles of

- NePCA




EOT. Essential aspect of EOT is that it needs to be
granted based on the prevalence of risk and its
allocation to the best capable party to manage it. If
the Employer thinks appropriate, he can terminate
the Contract on convenience at any time as per
Section 59 (4) of PPA. Therefore, EOT should not
be limited this way as provided in these Sub-rules.

Seventh Amendment

This amendment has addressed two aspects of
EOT, i.e. submission of letter by the Contractor and
time extension itself.

Sub-rule (1a) of Rule 120: Sub-rule 1 has been
superseded by this Sub-rule with the provision
that for the Contracts, period of which has expired
before the commencement of this Sub-rule, the
Contractor should submit a letter requesting EOT
within 21 days from the date of effectiveness of this
amendment. This new provision has the benefit
due to the fact that it seems to be the treatment
for all contracts which are not completed in time
and are considered to be chronic.

Sub-rule (6) of Rule 120: The added provision
in this Sub-rule has overruled the limit of 50%
EOT for the Contract which are not completed
even after granting EOT 50% or more before
the commencement of this Sub-rule. Based on
the work progress and remaining works, the
Secretary may grant EOT of up to 1 year. Objective
of this addition is also the same as that of Sub-rule
(1a) to address the problems of chronic contracts.

Eight Amendment

This amendment has only replaced the previously
amended Sub-rule (6) of Rule 120.

Sub-rule (6) of Rule 120: Similar kind of 1 year
EOT as in previous Sub-rule 6 based on technical
report could be provided to the Contractor in case
of contracts of which the agreement is signed
before 2076 Jeshtha 23 and the work has not been
completed provided that all other requirements

NePCH

are fulfilled. This provision has further tried to sort
out the problems of chronic contracts. However,
this kind of repeated similar changes does not
carry the essence of the EOT which needs to be
made on reasonable ground. Furthermore, this
amendment was commenced on 2076 Shrawan
16, but why the deadline of 2076 Jeshtha 23 for
EOT request given is not clear in the document.
This amendment has brought the provision of
forfeiture of performance security, other security
and deposit in case of the Contractor for not
completing the work within extended time
provided pursuant to this Sub-rule.

Ninth Amendment

This amendment has again given the Contractor
a chance to request for EOT and has also made
additional provision

relating to liquidated

damage.

Sub-rule (1b) of Rule 120: This newly added Sub-
rule provides that if the Contractor fails to submit
EOT request letter within 21 days as mentioned
in the seventh amendment, EOT could again be
requested within 15 days from the commencement
of this amendment. This is again not clear why this
provision is coming in amendments violating the
meaning and importance of EOT in the Contract.

This amendment has added the following sub-
rules as well:

Sub-rule (6a) of Rule 120: The decision regarding
EOT and forfeiture as mentioned in Sub-rule (6)
of the eighth amendment should be made within
60 days. This is again linked to the intention of
avoiding the Contract period being “time at large”.

Sub-rule (6b) of Rule 120: Liquidated damage is
not applicable in case a decision as per Sub-rule
(6a) of Rule 120 is made for EOT. However, if the
Works is not completed with the extended time
period, liquidated damage will be applicable from
the date before EOT. These two sentences of this
Sub-rule are not compatible to each other. There is
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no justifiable answer as to why liquidated damage
is applicable in one case and not in other.

Sub-rule (6¢) of Rule 120: If the Work is not
completedwithinthetimeextendedasperSub-rule
(4) or Sub-rule (6) due to special circumstances or
other justifiable reason and there is an assurance
of completing the remaining works, Council of
Ministers can decide for required EOT but without
making additional financial burden to the public
entity. This Sub-rule has further made things
quite unclear due to the lack of clear definition
of special circumstances or justifiable reason.
Further, who is responsible for the assurance of
remaining works completion is also not clear in
the Sub-rule. Again, what the phrase ‘additional
financial burden’ refers to is totally obscure which
might invite dispute between the Employer and
the Contractor. This Sub-rule has added a burden
to Council of Ministers for deciding on EOT, due
to which the public entity might try to avoid of
making EOT decision.

Sub-rule (6d) of Rule 120: If the EOT is granted as
per Sub-rule (6c) due to the Contractor’s default,
the Contractor will be ineligible to partake in new
public procurement from the date of EOT decision
up to the work completion date. This is opposite
to the essence of the liquidate damage which
requires that if the Work is not completed due
to the Contractor’s default, the Employer will be
hindered from realizing the benefit of the project.
In such case, the compensation is reimbursed
from the Contractor. But this Sub-rule has taken
quite different track of punishing the Contractor.

Sub-rule (6e) of Rule 120: PPMO should be
informed of EOT decision by the public entity and
PPMO should publish the notice of debarment
applied to the Contractor.

Sub-rule (6f) Rule 120: This sub-rule contains
punitive measure to the public personnel who
does not fulfill his/ her duties as required by this
law.
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Tenth Amendment

More liberal EOT request letter provision and
time threshold of contracts are two major features
of this amendment.

Sub-rule (1c) of Rule 120: As per this newly added
Sub-rule, if the Contract period is lapsed before
the commencement of this amendment and the
Contractor was unable to submit a EOT request
letter due to any reason, the Contractor can submit
to the Employer an EOT request letter within 21
days from the commencement of this amendment.
Noticeable here is that there could be any reasons
for submitting the EOT request letter.

Sub-rule (6) of Rule 120: Slight change of date
from 2076 Jeshtha 23 to 2077 Baishakh 15 has
been made in this Sub-rule which has the basis of
deciding on EOT.

Sub-rule (6a) of Rule 120: Replacement of
previous Sub-rule (6) with this Sub-rule (6)
provides the new timeframe of 30 days’ and 60
days’ timeframe for deciding on EOT as per the
submission of EOT request letter. However, if EOT
has already been granted as per Sub-rule (6), EOT
will not be applicable.

Amendments in a Nutshell

Provisions in above amendments are summarized

as below:

i.  Submission of EOT request was to be
made some days before the completion of
contract period, however, changed later
four times to make it liberal linking this
with the commencement of the respective
amendment;

ii. Limitation on the granting EOT period was
amended three times starting from 50% of the
Contract period through 1 year up to open-
dated period by the Council of Ministers;

iii. Competent authority to approve EOT was
changed three time from the bid approving
authority to the Council of Ministers;

iv. Provision of liquidated damage was
unreasonably linked to the EOT.
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What Next

It is quite welcoming provision that the liberal
provision of EOT request in seventh amendment
could be considered as Government’s intention to
solve the problem of chronic contracts and boost
up the construction industries in the country.
Similar kind of provision, however, being repeated
in the following amendments could have let low
(or no)-performing contractors think that they
will be spared anyway by such amendments.

EOT is something to be decided on a justifiable
basis. However, all amendments seem to be
ignoring the basis of granting EOT. Sub-rule
(2) of Rule 120 has provided the matters to be
considered while deciding on EOT on the one
hand. On the other, the amendments have totally
missed the provision of Sub-rule (2) of Rule 120.
There are a lot of Contracts which are very old,
many Contracts are more than five years old, and
yet to be completed. If we consider Sub-rule (2)
of Rule 120, the question must be asked before
deciding on EOT is “are we in a position at the
moment to scrutinize whether the situations
existed as mentioned in Sub-rule (2) of Rule 120
in the Contract five years ago?”. If not, how could it
be possible to grant EOT to the Contractor merely
on the basis of request for EOT.

Limitation on EOT has further violated the rule of
EOT itself. If the risk occurred is not attributable
to the Contractor, EOT required due to such
risk should be granted without any limit. This
is because the Contractor should not be made
responsible for anything other than the mistake
he has done.

NePCH

Taking EOT case up to the Council of Ministers
might let the public personnel avoid their duty
of deciding on EOT. Furthermore, only public
personnel are well aware of the situation in
the field. Therefore, public personnel up to the
Secretarylevel only should be given the authority to
decide on EOT and should make them responsible
as well. While deciding on EOT, liquidated damage
provision should be reasonably linked.

Liquidate damage is to be decided on the basis of
the Contractor’s performance and EOT decision.
Liquidated damage could be applicable only if the
time is extended due to the Contractor’s default.
In the case of the Employer’s risk and thereby
EOT, imposition of liquidated damage is not valid.
These repeated amendments on EOT would not
convey the good message in to the development
sector. Therefore, EOT provision should be
amended solely based on its essence and
importance so that the capable Contractors
could be motivated to complete the Works for the
government to be able to realize project benefits
in time.
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Abstract

Currently, world is reeling under the effect of Novel Coronavirus (the, “COVID-19”). The effect of
COVID-19 has been felt across all sectors around the world. Due to the travel restrictions and limited
mobility, the usual process of resolving dispute being onsite presence of the adjudicator/arbitrator and
parties of the dispute has made impractical. This has led arbitrators, arbitral institutions and legislators
to identify novel method of conducting the proceedings and rendering the award. This article looks
into the challenges of conducting arbitration of dispute between contracting parties pursuant to the
Arbitration Act of Nepal, 2055. (the “Arbitration Act”). Firstly, this article will give brief outline of best
practices adopted by arbitral institutions and states across various jurisdiction for facilitating arbitration
during COVID-19. Secondly, it will identify the challenges faced by the parties for conducting arbitration
pursuant to the Arbitration Act as lex loci arbitri on various aspects namely (a) limitation period (b)
conducting proceedings and rendering award due to COVID-19. Finally, this article shed light on the
measures that may be necessary for expediting arbitration governed by the Arbitration Act as lex arbitri.

Introduction

World is reeling under the effect of Novel Coronavirus (the, “COVID-19”). The effect of COVID-19 has been
felt across all sectors around the world. Lockdown measures caused the travel restrictions and limited
mobility, due to this the usual process of resolving dispute being onsite presence of adjudicator/arbitrator
and parties has been impractical during such kind of pandemic situation. This has led arbitrators, arbitral
institutions and legislators to identify novel method of conducting the proceedings and rendering the
award.

1. Best Arbitral Practices during COVID-19

Various jurisdiction and arbitral tribunals have introduced measures conducive to arbitration during
COVID-19. These measures include (a) extension of statute of limitation (b) relaxation of procedural
formalities of conducting arbitration.

Indian Supreme Court through suo moto cognizance has also extended the statute of limitation under
various laws (including Indian Arbitration Act) until further notice with immediate effect from March
15, 2020. Turkey has introduced Law No. 7226. This law suspends the statute of limitation applicable to
parties under Turkish arbitration law starting from March 13, 2020 (including this date) until 30 /4 /2020.

1 Licensed Advocate, Nepal Bar Council, Associate at Pioneer Law Associates, Board Member at Centre for International Law
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Further arbitral institutions have introduced
measures at relaxing the procedural formalities
for conducting arbitration. International Chamber
of Commerce (ICC) has issued Guidance Note
on Possible Measures Aimed at Mitigating the
Effects of the COVID-19 Pandemic (“Guidance
Note”). The ICC Guidance Note has suggested
that arbitrators has to consult the parties for
conducting the arbitration as far as possible
by encouraging them for written submissions,
submission of evidences electronically, and use
of video/conferences. Further, ICC Secretariat has
also urged all communications with secretariat
has to be done electronically. Guidance Note urges
parties to agree options of cyber-protocol while
conducting the virtual hearings to ensure safety
and uniformity.

Other similar measures includes Seoul Protocol on
Video Conferencing in International Arbitration,
which provides guidance on conducting online
hearings. Similarly, arbitral institutions such
as Stockholm Chamber of Commerce (SCC),
International Dispute Resolution Centre (IDRC)
are using Skype, Zoom for conducting arbitration
while Singapore International Arbitration Centre
is launching own platform in collaboration with
other entities.

2. Suitability of Arbitration Act during
COVID-19

A. Limitation Period under the Arbitration Act

The Arbitration Act has prescribed timeline
for serving the notice of arbitration, claims,
counter-claims and other notices. However, due
to lockdown measures imposed by Government
of Nepal the parties of a dispute may not be able
to meet the timeline prescribed by the Arbitration
Act. Supreme Court of Nepal comprising of larger
full bench on May 18 in Maheshwor Shrestha as
Plaintiff and the Writ Section of Supreme Court
as Respondent has issued an order (SC Order)
and declared the period of lockdown as zero
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period. The SC Order further held that period
from March 22 until relaxation of lockdown will
not be counted for the purpose of identifying
timeline/statute of limitation of resorting to
courts. Further, as per para 65 of SC Order, such
benefit should be provided to the arbitration and
court administered mediation.

The Arbitration Act has separate timeline for
extension of timeline for filing claims, counter-
claims and rejoinders. As per Sub-section (4) of
Section 14 of the Arbitration Act parties can file
for extension of timeline if such inability is due
to circumstances beyond the control of parties.
It is likely that certain inability of parties will be
due to lockdown measures. Para 53 of SC Order
has also held that COVID-19 doesn’t constitute
circumstances beyond control as it has not end
and beginning. Therefore SC Order is likely to
be applied instead of Sub-section (4) of Section
14 despite independent provision prescribed
in Arbitration. Further as per Para 65 (2) (g) of
SC Order, parties having more than 30 days for
resorting to forums after relaxation of lockdown
measures will be entitled to such additional days.

However, it is not clear whether timeline under

dispute resolution clause requiring certain
time period of negotiation before resorting to
arbitration (multi-tier dispute resolution clause)
will also be deemed as zero period under the

Supreme Court decision.

B. Conducting Proceedings under Arbitration
Act

a. Virtual Hearing, Examinations and Cross-
Examination

Courts across jurisdictions have specifically
held that conducting hearing through video
conferencing will not be inconsistent with the
requirement of due process and equality of parties.
In  Eaton Partners LLC v. Azimuth Capital Mgmt.

IV Ltd a U.S. court held that the examination of a
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witness by video conference would not constitute
deprivation of liberty of fair hearing.

Due to COVID-19 it has not been feasible
to conduct on-site hearing. Further due to
restrictions on mobility, physical submission of
documents and notice has been severely affected.
The Arbitration Act doesn’t explicitly states that
video-conferencing can be adopted for conducting
hearing. However, section 19 of the Arbitration
Act allows parties to agree on procedure of
arbitration if such procedure has not been
mentioned in agreement. If parties cannot agree
on procedure then arbitrator can determine the
procedure applicable to arbitration. This seems to
suggest arbitrator will be able to explore option of
carrying out hearing through video-conferencing.

Sub-section (5) of Section 19 of the Arbitration Act
requires the respondent to ensure attendance of
the witness before the arbitral tribunal. However,
the wording of before the tribunal in Sub-section
(5) of Section 19 seems as suggesting physical
presence of witness. However, Evidence Act, 2031
(as amended on 2077/02/20) has allowed courts
to take oral evidence through video conferencing.
Evidence Act has defined courts as including any
authority hearing the case. It is likely that arbitral
tribunal will also fall under this definition. If this
provision is not applicable to arbitral tribunal,
then this would adversely affect the examination
of witness during pandemic due to limited
mobility and travel restrictions. This provision is
not conducive to current dispute which is to be
resolved by the Arbitration Act as lex arbitri.

b. Serving of Notice

Section 20 of the Arbitration Act also provides
that notice has to be served during the course
of arbitration can be served through the
telefax, telegram, telex or similar address with
telecommunication medium. Further such notice
can also be served in address made available by
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parties to each other or to the arbitral tribunal.
This provision of the Arbitration Act is helpful in
serving of notices even in the context of COVID-19.
In the case of Nepal Air Service Corporation V.
Appellate Court Patan, the Supreme Court held
that “If any party doesn’t respond to arbitration
and doesn’t involve itself in the procedure even
after being acknowledged of it, cannot apply
to the Appellate Court against the award of the
tribunal and such court should not entertain
the application. Such application should only be
entertained, if the other party hasn’t informed
about it” Therefore, serving the notice through
electronic medium seems to be consistent with
Supreme Court jurisprudence.

However, as per Electronic Transactions Act,
2063 (the, “ETA”) the arbitral documents are not
subject to formalities prescribed under it. There
will be difficulty in authentication due to lack of
authentication protocol for electronically executed
arbitral documents like claims, counter-claims.
Parties can address these through consensus or
through amendment of procedural orders.

c. mission of Eviden

As per Section 14 of the Arbitration Act, parties
must furnish the claims and necessary evidences
necessary to the claims. This language doesn’t
require physical submission of evidence.
Therefore, parties may be able to submit the
electronic documents to arbitral tribunals and
other parties of the dispute. However, procedural
order issued by arbitral tribunal may have
requirement of physical submission of documents.
Further as per explanation of section 35 of
Evidence Act, 2031 (as amended on 2077/02/20)
the records also has been defined to mean digital
records stored in electromagnetic or optical
medium. This amendment will assist in serving
the evidence by parties to the arbitral tribunal in
digital medium.

d. Rendering Award
Section 17 of the Arbitration Act provides that




arbitrator can determine the proceedings based
on consent of parties. Further section 20 of the
Act also provides options of sending notices to
address shared between parties. These provision
of Arbitration Act seems to suggest there is no
restriction under the Act for rendering award
through video conference after obtaining consent
of parties and adoption of such process by the
arbitrator. However, as per Sub-section (3) of
section 26 of the Arbitration Act, arbitrators are
required to provide signature on the award. Due to
travel restrictions the signature copy signed by one
arbitrator may not easily be circulated. This may
invite option of singing such award electronically
and circulate to the parties. However, due to lack
of authentication protocol such digital signature
remains yet to be wide in practice.

3. Recommendations and Conclusions

The Arbitration Act of Nepal, 2055 deemed to be
suitable for conducting arbitral proceedings in
pandemic context. Further recent amendment
made in Evidence Acthave also assisted inapplying
the Arbitration Act as lex arbitri. However, due to
lack of clarity in provisions of the Arbitration Act
and Evidence Act and due to ambiguity of SC Order
there is still difficulties in resolving dispute during
pandemic. Some provisions like (a) requirement of
physical presence of witness (b) lack of clarity of
SC order on multi-tier dispute resolution clauses
(c) the authentication dilemma of digital signature
of parties. Further there are also lack of proper
security protocols and guidelines for conducting
virtual arbitration under the Arbitration Act.

The lawmakers should streamline the provisions
of the Arbitration Act and Evidence Act so
that witness can be examined by arbitrators
without physical presence of arbitrators. Further
Government of Nepal should publish Gazette
notification pursuant to Sub-section (2) of
Section 72 of ETA. The notification should explore
options of removing the lack of applicability of

NePCH

digital signature on arbitral documents in the

light of escalating pandemic like COVID-19 cases

which has hampered mobility of stakeholders.

This will also ensure uniformity of regulating

electronic signature in context of arbitration.

Arbitral institutions and ad-hoc tribunal should

also explore options of cyber and uniform

online protocol of conducting arbitration and

authenticating documents and notices.

Since the physical presence and mobility is likely

to be affected in this new normal, stakeholders

need to devise ways of expeditiously resolving the

dispute.
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COVID-19: Challenges and Opportunities
for Small and Medium Enterprises
(SMEs) of Nepal

The COVID-19 is a global pandemic infecting
millions of people around the world and bringing
world economic activities almost stagnant.
Nepal is no exception to this pandemic, currently
struggling hard with limited health facilities
and resources. Falling under the list of the
least developed country, Nepal is having a hard
time coping with widespread fear and possible
outbreak. Impact of COVID-19 will cause serious
devastation in the Nepalese economy which
seemed to be on the bright side of its revival
after the 2015 Earthquake followed by Indian
blockade. As the crisis is ramping up in the nation,
the already vulnerable economy is facing serious
challenges along with the small and medium scale
enterprises (SMEs).

Small and Medium Enterprises (SMEs) are one
of the important tiers of the national economy
with significant contribution as well as in job
creation. According to the Industrial Enterprise
Act 2016, the business other than the micro and
cottage industry with maximum fixed assets up
to NRs 100 million are described as small while
those with fixed assets between NRs 100 million
and NRs 250 million are described as medium
enterprises.

Small and Medium Enterprises (SMEs), being a
major player in most economies, particularly play
a significant role in developing countries. They
account for the majority of businesses worldwide

Ananda Ranabhat
Engineer

and are an important contributor to create jobs
and global economic development. They represent
about 90% of businesses and more than 50% of
employment worldwide whereas, formal SMEs
contribute up to 40% of national income (GDP)
in emerging economies (World Bank, 2019). In
the context of Nepal, SMEs have contributed 22
percent to the country’s gross domestic product
(GDP) and have created 1.7 million jobs (Nepal
Rastra Bank, 2076). NRB report also mentions that
till the end of fiscal year 2074/75, there are a total
of 275,433 registered SMEs. These enterprises are
extensively working on different sectors such as
agriculture, poultry, travel, hotel and hospitality,
handicrafts, and goods and services, etc

Challenges for SMEs

As it is way too early to predict how deeply the
COVID-19 pandemic will impact our economy but
with no doubt, SMEs will face a range of challenges
that will depend on how our policymakers react to
the crisis today.

1. Lack of Working Capital/Liquidity Crisis:
SMEs generally have small cash reserves in
comparison to the big business houses. The
initial capital of most of the SMEs in Nepal are
from ancestral property- 33%, own savings- 26%,
from the bank and several financial institutions-
22% and rest from other sources (Nepal Rastra
Bank, 2076). The immediate operation would
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depend upon its financial position and balance
sheet. In addition to the lower demand and
higher costs due to safety measures, SMEs will
face challenges responding to production with
credit and liquidity constraints. A fresh fund as a
working capital should be injected to almost all
the SMEs, which will work as a jumpstart to their
operations.

2. Disruption in the Supply Chain: Over two-
thirds of the trade around the world occurs
through global value chains (GVCs), in which
production crosses at least one border before
final assembly (WB, 2019). With the continuity
of movement restriction, the situation further
exacerbates as Nepalese SMEs are unable to
deliver their finished goods to the market.
As our industry relies on China and India for
processed and unprocessed raw material, it
will be a tough fight for SMEs to survive on the
competitive market with all these restrictions
and hindrances.

3. Limited demand in the Market/Demand
shock: The economic damage caused by
the COVID-19 pandemic is largely driven
by a fall in demand, meaning that there are
no consumers to purchase the goods and
services available in the consumer market.
The heavily affected sector from this dynamic
is the travel, tourism, and hospitality sectors.
The demand for non-essential goods and
services will also decline as remittance is also
about to fall, affecting the purchasing power
of the consumers.

4. Rejuvenating Work Environment: Work
from home may not be viable for most SMEs other
than technology-based enterprises. It will be very
challenging to maintain social distance and other
precaution measures in our SMEs which is far
beyond our practice and culture. Thus, maintaining
standard health protocol and personal protective
measures of the workforce will be costlier as well
as challenging.
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Opportunities for SMEs

1. Transformation into Technology based
SMEs
innovatively responded to this lockdown. For

platform business: Many have
instance, a food delivery company creates a
separate unit to deliver daily essential products
such as groceries and medical items. Likewise,
the judiciary system in china is going online for
filings and hearings are increasingly digitalized.
Enterprises can now use digital platforms for
marketing, advertisement, and even sell their
product and services which benefits them to
reduce their product cost and other expenses.
Furthermore, digitalization will create
opportunities for SMEs to get involved in the
Global Value Chain which eventually helps them

to achieve a greater milestone.

2. Reinvent the business plan through Market
Research: The most promising thing is to be
safe and create a safer work environment, retain
manpower- retained during a hard time are always
productive- and survival of business in this tough
period. SMEs should focus on market research
with a recent database regarding what the world
needs and what it produces. For example, to
remain on the competitive market, enterprises
producing wearables and cloth related items can
switch to mask and personal protective logistic
production. Market research with fresh data
combined with digitalization will take SMEs to the
silver lining.

3. SMEs to reflect inward to make critical
analysis of their enterprises: The regular work
routine disrupted by the pandemic can be a
great opportunity for SMEs to introspect on
their strategies and business plan. They can take
a strong and bold decision to address the crisis
by adopting several countermeasures. They can
prepare for the worst-case scenario by cutting
off unwanted expenses and layoffs. For SMEs, it is
the perfect time for technical and financial audit,

- NePCA




performance evaluation, and adopt the best
suitable strategies and plan.

Immediate Response for SMEs

1. Nepal
reduction of tax rates and taxable income,

Government should consider on

offering tax credits, social security
contributions and early repayments of tax
refunds in order to assure uninterrupted and

smooth operation for SMEs.

2. Government should provide refinancing
facilities, procedural ease in taking loans and
flexibility in their repayment for the survival

of SMEs.

3. General public or customer, being one of the
important stakes of SMEs, can also contribute
by several ways such as:

Utilizing and promoting local product
and services.

Writing positive reviews about them on
social platform.

Connecting with SMEs through social
media and give them a shout.

NePCH
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1. NEPCA Activities till Ashad 31,2076/77

1.1 NEPCA 11" Executive Committee: The NEPCA 26" Annual General Meeting was held on
2076/10/18 at Nepal Bar Council building, Kupondol, Lalitpur. The AGM has elected the 11t
Executive Committee members as follows:

1. Mr. Dhurva Raj Bhattarai - Chairperson
2. Mr. Birendra Bahadur Deoja - Immediate Past President
3. Mr Bipulendra Chakravartty - Vice - Chairman
4. Mr. Baburam Dahal - General Secretary
5.  Mr. Bhoj Raj Regmi - Secretary
6. Ms. Gosai K.C. - Treasurer
7.  Prof. Khem Dallakoti - Member
8. Mr. Matrika Prasad Niraula - Member
9. Dr. Rajendra Prasad Adhikary - Member
10. Mr. Shailendra Kumar Dahal - Member
11. Mr. Gyanendra Prasad Kayastha - Member
1.2 NEPCA Activities c. Panelist Committee
Various ~ subcommittees ~were formed in i Mr Birendra Bahaur Deoja - Coordinator
order to .achieve the objective of NEPCA. The ii. Mr. Bhoj Raj Regmi - Member
subcommittees are as follows:
iii. Mr. Khem Dallakoti - Member
a. Membership Scrutiny Committee This committee is responsible for scrutinizing the
i. Mr. Baburam Dahal - Coordinator applications for the NEPCA Panelist and forwards
ii. Mr. Bhoj Raj Regmi - Member Zzicrfégzngf;li?i;:t for the endorsement of the
iii. Mr. Shailendra Kumar Dahal - Member

The committee is responsible for scrutinizing d- Publication Committee
the applications for the NEPCA membership i Dr Rajendra Prasad Adhikari - Coordinator
and forwards the recommended list for the

. . ii. Mr. Baburam Dahal - Member
endorsement of the executive committee.
iii. Mr. Matrika Prasad Niraula - Member

b. Arbitrator/Adjudicator/DB Appointment iv. Mr. Gyanendra Prasad Kayastha - Member

Committee . . : .
The committee is responsible for performing

i Mr. Dhurva Raj Bhattarai - Coordinator work related to publication of NEPCA bulletin and

ii. Mr. Gosai K.C. - Member journal.

iii. Mr. Murali Prasad Sharma - Member

The committee is responsible for the appointment
of Arbitrator or Adjudicator or DB member for
the disputed cases where there is provision of
Appointing Authority as NEPCA.
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2. Report of the Webinar on COVID-19 & Constriction
Projects Organized by NEPCA on 23 May 2020

Background

After outbreak of Corona virus (COVID-19) from Wuhan, China in November 2019, it spread globally and
the World Health Organization (WHO) declared it as a “global pandemic”. Except few, countries around
the globe implemented lockdown measures, which impose restriction on movement and international
flights. Exercising the power conferred by Section 2(1) of the Infectious Disease, Act, 2020 (1964), the
Government of Nepal also enforced lockdown measures in the country with effect from 11 Chaitra 2077
(24 March 2020) and is continuing to the date of the webinar (i.e. 23 May 2020). Due to lockdown,
global economy has been badly effected and Nepal is not an exception of this. In this background,
Nepal Council of Arbitration (NEPCA) organized a webinar on COVID-19 and Construction Projects
(International and National Perspectives) on 23 May 2020 with an objective of bringing the issues
of related impact on construction activities caused by COVID-19 in front of the major stakeholders for
necessary clarity and to continue discussions from different perspectives. However, more focus has been

given to contractual matters.

Proceedings of the webinar

At the beginning of the event, Mr. Dhruva Raj Bhattarai, Senior Engineer and Chairperson, NEPCA
welcomed all the participants linked through the web and highlighted the purpose and importance
of the webinar in the context of COVID-19. He expressed his hope that this webinar would help the
government, contracting parties and the persons involved in dispute resolution process to understand
the critical nature of the construction projects and contract implementation scenario during and after
COVID-19. Similarly, as the moderator, Mr. Baburam Dahal, Advocate and Secretary-General, NEPCA
introduced the dignitaries: Mr. Surya Nath Upadhyaya, former Chairperson, NEPCA and former Chief
Commissioner for Investigation of Abuse of Authority (CIAA), Mr. Birendra Bahadur Deoja, Immediate
Past President, NEPCA and former Secretary, Government of Nepal, Mr. Yuba Raj Sharma, Former
President, Nepal Engineers Association and Executive Member, NEPCA, Professor Khem Nath Dallakoti,
Executive Member, NEPCA and Mr. Shailendra Dahal, Senior Advocate and Executive Member, NEPCA
as panelist to this webinar. Thereafter Professor Rajendra P. Adhikari, Former General Secretary and

Executive Member, NEPCA made presentation on the theme of the webinar.

After presentation, there held discussion session. In discussion session, about 70 questions and
remarks were made by the participants. The raised issues along with the list of participants will be
provided inthe full text of the webinar reportto bepublished in the website of NEPCA. As an organizer,
NEPCAacknowledged the active participation of many more in this program through its Facebook page.
At the end of the program,Mr. Bipulendra Chakraborty, Senior Advocate and Vice-Chair, NEPCA giving his
remarks declared that the program has been over. The program was facilitated by Ms. Dina Manandhar,
Executive Director, NEPCA.
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Synopsis of The Presentation

Dr. Rajendra P. Adhikari made presentation on the topic COVID-19 and Construction Projects
(International and National Perspectives). Reviewing the measures adopted by the countries such as
New Zealand, Australia, Malaysia and India as a response to COVID-19 and its effect on construction
sector of the respective country. Dr. Adhikari highlighted the relevant contractual matters in the context
of Nepal and COVID-19. Key issues of the presentation are given below:

(a) Have construction activities halted due to lockdown?

Exercising the power conferred by Section 2(1) of the Infectious Disease Act, 2020 (1964), the Government
of Nepal enforced lockdown measures in the country with effect from 11 Chaitra 2077 (24 March 2020)
and is continuing to date of webinar. Naturally free movements have been disrupted, however, there is no
formal declaration for closure of construction sites and construction related activities. The government
version is that it is facilitating for operation of construction activities and issuing necessary instructions
to its relevant entities, however, most of the construction projects are facing difficulties in continuing
their construction activities. Particularly supply chain and cash flow are disrupted. In the absence of
clear guidance of the competent authority, construction activities are not formally halted though
disruption is there.

(b) What sort of impact is there in construction activities?
Particularly following areas are related to construction experience impact of COVID-19:

(i)  Supply chain disruptions - Quarry/river based materials, locally manufactured materials & foreign
materials.

(i) Material costs-foreign exchange, credit difficulties, and price hike (or due to decreased demand
price might have gone down).

(iii) Transportation costs- availability, timing and costs.

(iv) Labor costs-social distancing, health & hygiene (masks, sanitizer, hand wash, disinfection etc.)
lodging & food, leave (quarantine & isolation), loss of productivity etc.

(v) Cash flow & financing the project (Bank and financial institutions).

(vi) Insurance.

Emphasis was given in the presentation to set milestones to improve health & safety status of construction
workers taking COVID-19 as opportunity. Construction is linked up with various actors, hence need to
identify and document the impact seen or experience by a particular project due to COVID-19.

(c) What are possible contractual issues?

Following possible contractual issues were highlighted:

(i) Has suspension notice ben issued?

(i) Has COVID-19 caused delays?

(iii) Can or should the existing terms of the contract be renegotiated?

(iv) Are there any clauses covering force majeure, termination or frustration?

(v) How can the adverse effects of COVID-19 be mitigated?

(vi) What are the relevant notice provisions?
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Project chief, consultant and contractor are required to confirm and analyze the above maters and
their applicability in the project.
(d) What are the relevant documents to refer?

The documents, interalia, mentioned below are more relevant for interpreting the effect of COVID-19 in
construction activities:

(i) Public Procurement Act, 2063 (PPA 2063) and Public Procurement Rules, 2064 (PPR 2064).

(i) Signed contract document - based on Standard Bidding Document (SBD) issued by Public
Procurement Monitoring Office (PPMO) for the projects run by government funding, FIDIC Redbook,
1999 (FIDIC 1999), or Harmonized version, for most of the large and international contracts and
other as applicable.

(iii) Muluki Civil(Code) Act, 2074

Require to understand the basic contractual provisions that are relevant and applicable to the
specific project environment.

(e) Can COVID-19 be treated ad Special Circumstances (fargrer afefeafa)?

PPA 2063 has defined special circumstance as “a circumstance resulted from a natural or divine calamity
such as drought, no rainfall, deluge, earthquake, flood, landslide and fire and from an epidemic or
unforeseen or unexpected special circumstance, and this term also includes a circumstance such as
war or internal conflict.”!(Section 2(n)) Whereas the Section 66(1) has foreseen the applicability of this
provision to procurement and is silent on the matter related to ongoing contract. The Section 2(n) says:

“Notwithstanding anything contained elsewhere in this Act, if the occurrence of a special circumstance
results in the situation where the public entity will sustain further loss, damage if procurement is not
made immediately, the public entity may make, or cause to be made, procurement immediately.”

The concerned counsel or contract manager require to establish and demonstrate the fact to explain
this event as Special Circumstances.

(f) Can COVID-19 be treated ad force majeure (79 ATfexep! afefeia)?

Clause 61.1 of the SBD (Procurement of Works, NCB, Single Stage: Two-envelope Bidding Procedure,
Procurement of Value above NRS 20 million, Aug 2019), for example, defines the force majeure as an
exceptional event or circumstance,

(a) which is beyond a Party’s control;

(b) which such Party could not reasonably have provided against before entering into the Contract;
(c) which, having arisen, such Party could not reasonably have avoided or overcome; and

(d) which is not substantially attributable to the other Party.

And Clause 61(2) has elaborated it as:

“Force Majeure may include, but is not limited to, exceptional events or circumstances of the kind listed
below, so long as conditions (a) to (d) above are satisfied:

1 “fadm gffeafq” aerer qean, smmEhte, afqafte, e, ardy, afesl, SRTeniT AT ST a7 37 T qo7 HeTHIRT aT ST
AT AYATRTT Fa9TT PRUETE o TRIEITT TFF 96 T AT o7 I8 a1 ATARE g8 STl IR qers GHa Sarsg | (TR (@)

2 fa9m ufifeafq S 9% qop@ @fvg T AEE HEFATE 99 B AT g qaw A8 GHT AESiTE (AETae qehe
@ivE T a7 TS FF8) (TR <& ()
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(a) war hostilities (whether war be declared or not), invasion, act of foreign enemies;

(b) rebellion, terrorism, sabotage by persons other than the Contractor’s Personnel, revolution,
insurrection, military or usurped power, or civil war;

(c) riot, commotion, disorder, strike or lockout by persons other than the Contractor’s Personnel;

(d) munitions of war, explosive materials, ionizing radiation or contamination by radio-activity, except
as may be attributable to the Contractor’s use of such munitions, explosives, radiation or radio-
activity; and

(e) natural catastrophes such as earthquake, hurricane, typhoon or volcanic activity.”

There are similar provisions in FIDIC Redbook, 1999 and the relevant clause is 19.1. This provision
requires to give notice within 14 days after the Party became aware, or should have become aware, of
the relevant event or circumstance constituting Force Majeure (SBD Clause 62; FIDIC Redbook Clause
19(2)) and there is also a duty to minimize delay, using reasonable endeavors to minimize delay in the
performance of the Contract (SBD Clause 63; FIDIC Redbook 1999 Clause 19(3)).

If the Contractor is prevented from performing his obligations, of which notice has been given, then the
Contractor shall be entitled to contractor’s claim subject to SBD Clause 30 (Procedures for Disputes) and
FIDIC Redbook, 1999 Clause 20.1 (Contractor’s Claim).

Though either Party may not be interested to terminate the Contract but SBD Clause 66(1) and FIDIC
Redbook, 1999 19(6) provide exit for Optional Termination if the work progress is prevented for a
continuous period of 90 days (84 days;FIDIC Redbook, 1999) or for multiple periods which total more
than 150 days (140 days;FIDIC Redbook, 1999). The concerned counsel or contract manager require to
establish and demonstrate the fact and to follow the procedure to prove this event as Force Majeure.

(g) Can COVID-19 be treated as Changes in Law/Legislation (hT{HI HU I Tiead) ?

For example, according to the SBD referred in this report, the Contractor shall comply with the applicable
laws (Clause 8.1). FIDIC Redbook, 1999 has a Clause 13(7) for Adjustment for Changes in Legislation
which allows adjustment in the Contract Price if there is change in the Law of the Country (including the
introduction of new Laws and the repeal or modification or existing Laws) or in the judicial or official
governmental interpretation of such Laws, made after the Base Date, which affect the Contractor in the
performance of obligations under the Contract.

It is also essential to refer the 10" amendment of PPR dated 15 Baisakh 2077 (27 April 20202).The
situation requires critical analysis of the situation, the use of contract document and the nature of
the contract agreement (agreement with domestic contractor or an international).

(h) What's about the applicability of contract law?

Section 531(1) of Muliki Civil(Code) Act, 2074 (MCCA 2074) releases party from contractual performance
if there is fundamental change in the condition after signing the contract and Section 531(2) defines the

condition that termed as fundamental change in the condition. However, Section 531(3) has clearly stated
that the difficulty in performance and if the performance of the contract is likely to decrease the profit
or incur losses, such conditions cannot be termed as fundamental change in the condition. Additionally,
Section 531(4) has provided the parties ground to talk to review or change the conditions of contract
unless otherwise stated in the contract. The parties are required to understand the intention and
provision of the Act in the context of COVID-19 scenario.
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3. Seminars & Trainings

1. On 3 to 8 September, 2019, NEPCA conducted one week training on Construction Management and
Dispute Settlement at NEPCA training hall, Kupondole, Lalitpur. All together 60 participants were
participated on the training program. Law practitioners, Government Officials, Private Companies and
Individual Professionals also took part in training. NEPCA General Secretary Gyanendra Prasad Kayastha
distributed the certificate to the participants. Finally training closed by farewell dinner.

 Kupondole Lalitpur

-8September, 2019
176/05/17 to [05/22

2.0n May 23, 2020 (10 Jestha, 2077), Nepal Council of Arbitration organized an Online Webinar titled
as “COVID 19 and Construction Project: National and International Perspective” for its valued members.
Key policy makers, CEOs, and senior management executives, project management specialists, contract
specialists, arbitrators, senior officer from bureaucracy, senior lawyer, engineers and contractors
were participated in the webinar. Officially, webinar started with welcome remarks by chairman of

ASHOJ, 2077 | 49
|




NEPCA, Er. Dhurva Raj Bhattarai focusing on the purpose
and importance of webinar. Mr. Baburam Dahal, General

Secretary moderated the session. Dr. Rajendra Prasad | il
COVID-19 and Construction

Adhikari, Former General Secretary and Executive Member Projects

of NEPCA made key presentation on the subject. At the end

Mr. Bipulendra Chakraborty, Senior Advocate and Vice- [ st - Dt lembor iEpCh ond
Chair of NEPCA declared the end of the program along with ||t SRl BRI 2ral
his remarks. The total of 121 numbers of participants from o i o
different field participated in the webinar with keen interest.

Details: Dr. Rajendra P. Adhikari

Chairman of NEPCA

Nepal Council of Arbitration loderator :
Advocate Baburam Dahal
General Secretary, NEPCA

The objective of webinar was to discuss about the matter related to COVID 19 and its impact on
construction activities before its major stakeholders for necessary clarity regarding contractual matters.
This webinar was served as the platform to discuss issues and challenges facing by the projects during
lockdown phase in project development, their contract modality and contract execution.

NEPAL

* lock down from 11 HE&N
Chaitra

* No formal stoppage of ‘,"
construction activities

* No classification  of
construction  activities/
projects

* FCAN says construction
work can not be resumed
until Kartik, 2077

3. 0On May 10, 2020 viewing the condition of COVID 19 pandemic, NEPCA organized online EC meeting
through ZOOM application regarding how NEPCA’s activities can be proceed ahead in this critical
conditions.

4.0n May 12, 2020, Publication Sub-committee Online meeting was held through ZOOM application. The
objective of meeting was to set the required criteria for Call for Application for the authors for bulletin
publication of NEPCA, 2020.

5. On June 6, 2020, Publication Sub-committee Online meeting was held through ZOOM application to
review the incoming articles submitted by the interested candidates and also to know about the progress
of Publication Activities.
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Panel List of NEPCA

S.N Name Profession Address
Former Deputy
Narendra Kumar NayaBaneshwor,
26 Shresth Attorney General/ Kathmandu
e Advocate
27 | Naveen Mangal Joshi Engineer Kobahal Tole, Lalitpur
28 | Niranjan Paudel Engineer Baluwatar, Kathmandu
29 | Poorna Das Shrestha Engineer Balkot, Bhaktapur
30 | Rajendra Kishore Kshatri | Advocate Lainchour, Kathmandu
31 | Rajendra Niraula Engineer Balkhu, Kathmandu
Rajendra Prasad ) Maharajgunj,
32 Kayastha Engineer Kathmandu
Project/
3 Rajendra Prasad Construction Chandol,
Adhikari, Ph. D. Management Specialist/ | Kathmandu
Advocate/Professor
34 | Ram Kumar Lamsal Engineer Sl
Baneshwor
35 Rameswhor Prasad Engineer/ Balkhu, Kathmandu
Kalwar Advocate
36 | Sanjeev Koirala Engineer Balkumari, Lalitpur
37 | Satya Narayan Shah Engineer Imadol, Lalitpur
38 | Shambhu Thapa Senior Advocate | Koteshwor, Kathmandu
Senior Advocate/
39 | Shree Prasad Pandit Former Registrar, | Anamnagar, Kathmandu
Supreme Court
40 | SomNathPaudel Engineer Teku, Kathmandu
41 | Subhash Chandra Verma | Engineer Gottatar, Kathmandu
42 | Suresh Kumar Regmi Engineer Maligaun, Kathmandu
Former CIAA Chief | Budhanilkantha,
43 | SuyraNath Upadnyay / Advocate Kathmandu
44 | Tulasi Bhatt Senior Advocate | Anamnagar, Kathmandu
45 | Tul Bahadur Shrestha Advocate Anamnagar, Kathmandu
Former Vice-
Chairman,
46 | Udaya Nepali Shrestha Law Re.fo.' m Satdobato, Lalitpur
Commission/
Former Secretary
of Ministry of Law
47 | Varun P. Shrestha Engineer Baneshwor, Kathmandu

S.N Name Profession Address
Former Chief
1 | Bhoop Dhoj Adhikari Judge, Appellate OHEETEy
Kathmandu
Court/ Advocate
. . Mid Baneshwor,
2 | Bindeshwor Yadav Engineer Kathmandu
3 | Bipulendra Chakarvartty | Senior Advocate | Tintoliya,Biratnagar
) . ) 0ld Baneshwor,
4 | Birendra Bahadur Deoja | Engineer Kathmandu
5 | Birendra Mahaseth Engineer Jwagal, Lalitpur
6 | Babu Ram Dahal Advocate Anamnagar, Kathmandu
7 | Bhoj Raj Regmi Engineer Baluwatar, Kathmandu
) Shantinagar,
8 | Dev Narayan Yadav Engineer Kathmandu
. ) Gyaneshwor,
9 | Dhruva R. Bhattarai Engineer Kathmandu
A . Mandikhatar,
10 | Dinker Sharma Engineer Kathmandu
11 | Dipak NathChalise Engineer Maligaun, Kathmandu
12 | Durga Prasad Osti Engineer Baneshwor, Kathmandu
13 EZ;:;?EH e Engineer Sanepa,Lalitpur
14 | Gokul Prasad Burlakoti | Advocate IR,
Kathmandu
15 | Hari Ram Koirala Engineer Kalanki, Kathmandu
16 | Hari Prasad Sharma Engineer Baudha, Kathmandu
17 | Indu Sharma Dhakal Engineer Mahankal, Kathmandu
Kanak Bikram Thapa, Former Dean/
E Professor Advocate/Professor EET DL
. Bishalnagar,
19 | Keshav BahadurThapa | Engineer Kathmandu
Khem Nath Dallakoti, Engineer/ )
20 Professor Professor Sanepa, Lalitpur
Former Secretary,
LIS Jagritinagar,
21 | Madhab Prasad Paudel | Law/Chairman, | 29 "a92
Kathmandu
Nepal Law
Commission
22 | MahendraNath Sharma | Engineer Battisputali, Kathmandu
23 | Mohan Man Gurung Enginee/ Bagbazar, Kathmandu
Advocate
Advocate/ Gyaneshwor,
24 | Narayan Datt Sharma [ Kathmandu
. Advocate/ Shantinagar,
25 | Narayan Prasad Koirala e Kathmandu

NePCH
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NEPCA Life Member

S.N Name Profession S.N Name Profession
1 | Ajaya Kumar Pokharel Engineer 30 | Bipulendra Chakravartty Senior Advocate
2 | Amar Jibi Ghimire Advocate 31 |Birendra Bahadur Deoja Engineer
3 | Amber Prasad Pant Senior Advocate 32 | Birendra Mahaseth Engineer
4 | Amod Kumar Adhikari Engineer 33 | Bishnu mani Adhikari Senior Advocate
5 | Anil Kumar Sinha Judge, Supreme Court 34 | Bishnu Om Baade Engineer
6 | Anup Kumar Upadhyay Engineer 35 | Bishwadeep Adhikari, Ph.D. | Senior Advocate
7 | Awatar Neupane Advocate 36 | Bodhari Raj Pandey Former Judge, Supreme Court
8 | BabuRam Dahal Advocate 37 | Chabbi Lal Ghimire Advocate
9 | Badan Lal Nyachhyon Engineer 38 | Chandeshwor Shrestha Senior Advocate
10 | Bal Bahadur Parajuli, Ph.D. | Engineer 39 | Deo Narayan Yadav Engineer
11 | BalaKrishna Niraula Engineer 40 | Dhruva Raj Bhattarai Engineer
12 | BalaRamK.C. Former Judge, Supreme Court 41 | Dhundi Raj Dahal Engineer
13 | Balaram Shrestha Engineer 42 | Digambar Jha Engineer
14 | Bedh Kantha Yogal Engineer 43 | Dilli Raman Dahal Advocate
15 | Bhagawan Shrestha Engineer 44 | Dilli Raman Niraula Engineer
16 | Bharat Bahadur Karki Senior Advocate 45 | Dinesh Kumar Karky Former Judge, Appellate Court
17 | Bharat Kumar Lakai Advocate 46 | Dinesh Raj Manandhar Engineer
18 | Bharat Prasad Adhikari Advocate 47 | Dinker Sharma Engineer
19 | Bhava Nath Dahal Auditor 48 | Dipak Nath Chalise Engineer
20 | Bhim Prasad Upadhyay Engineer 49 | Dipendra Shrestha Engineer
21 | Bhoj Raj Regmi Engineer 50 | Durga Prasad Osti Engineer
22 | Bhola Chatkuli Engineer 51 | Dwarika Nath Dhungel Social Sciences Researcher
23 | Bhoop Dhoj Adhikari Former Chief Judge, 52 | Fanendra Raj Joshi Engineer
Appellate Court/Advocate -

53 | Gauri Dhakal Former Judge, Supreme Court
24 | Bhupendra Chandra Bhatta | Engineer — -

54 | Girish Chand Engineer
25 | Bhupendra Gauchan Engineer -

55 | Gokul Prasad Burlakoti Advocate
26 | Bikash Man Singh Dangol Engineer ) ) )

56 | Gopal Siwakoti, Ph. D. Senior Advocate
27 | Bimal Prasad Dhungel Advocate HRM o

: ' anagemen

28 | Bimal Subedi Judge, High Court 20 s WU ) Environment Specialist
29 | Bindeshwar Yadav Engineer 58 | Govinda Kumar Shrestha Former Judge, Appellate Court
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S.N Name Profession S.N Name Profession
590 (GhinvialPrasad Paraiul ;orrzﬁ;fjlél‘:rlidge, 86 | Keshav Bahadur Thapa Engineer
bP 87 | Keshav Prasad Ghimire Engineer
60 _| Govinda Raj Kharel Advocate 88 | Keshav Prasad Mainali Advocate
61 | Gyanendra Prasad Kayastha | Engineer 89 | Keshav Prasad Pokharel i
62 | Hari Bahadur Basnet Former Judge, High Court N Khem Nath Dallakoti, A
63 | Hari Bhakta Shrestha Engineer Professor 9
64 | Hari Narayan Yadav Engineer 91 | Khem Prasad Dahal Accountant
65 | Hari Prasad Dhakal Engineer 92 | Kishor Babu Aryal Engineer
66 | Hari Prasad Sharma Engineer 93 | Komal Natha Atreya Engineer
67 | Hari Ram Koirala Engineer 94 | Krishna Sharan Chakhun Engineer
68 | Hari Ram Koirala ;orn;ﬁ; t(ti:?; li:Jtdge, 95 | Kul Ratna Bhurtyal, Ph.D Former Chief Judge, High Court
PP 96 | Kumar Sharma Acharya, Ph.D | Senior Advocate
69 | Harihar Dahal Senior Advocate o7 | Lal Krishna K.C. o
70 | Hariom Prasad Shrivastav Engineer 98 | Lava Raj Bhattarai fie
71 | Hum Nath Koirala Construction Entrepreneur 99 | Laxman Krishna Malla e
A B Engineer 100 | Laxman Prasad Mainali Former Secretary
73| shwar Prasad Tiwari Engineer 101 | Lekh Man Singh Bhandhari | Engineer
74 | Ishwori Prasad Paudyal Election Commissioner 102 | Lok Bahadur Karki Advocate
73 | Jagadish Dahal Advocate 103 | Madan Gopal Maleku Engineer
76 | Jaya Mangal Prasad Senior Advocate 104 | Madan Shankar Shrestha e
77 | Jayandra Shrestha Adviser/Finance o Sy
78 | Jayaram Shrestha Advocate 105 | Madhab Prasad Paudel of Law/Chairman, Nepal
Law Commission
79 |JivendraJha Engineer
106 | Madhav Belbase Engineer
80 | Kamal Kumar Shrestha Joint Secretary
107 | Madhav Das Shrestha Advocate
81 | Kamal Raj Pande Engineer
108 | Madhav Prasad Khakurel Engineer
Kanak Bikram Thapa, -
82 Professor Former Dean/Advocate/Professor 109 | Madhusudan Pratap Malla | Engineer
83 | Kedar Man Shrestha Tl 110 | Mahendra Bahadur Gurung | Engineer
111 | Mahendra Kumar Yadav Engineer
84 | Kedar Prasad Koirala Advocate
112 | Mahendra Narayan Yadav Engineer
Former Chief Judge, Appellate .
113 | Mahendra Nath Sh E
85 | Keshari Raj Pandit Court/Former Executive Director of dhendra Tah >narma ngineer
National Judicial Academy 114 | Mahesh Bahadur Pradhan Engineer
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S.N Name Profession S.N Name Profession
115 | Mahesh Kumar Agrawal Enterpreteur 144 | Purna Man Shakya Senior Advocate
116 | Manoj Kumar Sharma Engineer 145 | Purnendu Narayan Singh Engineer
117 | Manoj Kumar yadav Engineer/ Advocate 146 | Purusottam Kumar Shahi Engineer
118 | Matrika Prasad Niraula Senior Advocate 147 | Puspa Raj Pandey Advocate
119 | Meen Raj Gyawali Engineer 148 | Radheshyam Adhikari Senior Advocate
120 | Min Behadur Reyamajhee Eﬁ;n::r; ET:Z :tldge, 149 Ra?hab La.I Va‘fdya Senior Advocate
50 | Rajan Adhikari Advocate
121 | Mitra Baral Engineer 151 | Rajan Raj Pandey Engineer
122 | Mohan Man Gurung Engineer/Advocate 152 | Rajendra Kishore Kshatri Advocate
123 | Mohan Raj Panta Engineer 153 | Rajendra Kumar Bhandhari | Former Judge, Supreme Court
124 | Mukunda Sharma Paudel Senior Advocate 154 | Rajendra Niraula Engineer
125 | Murali Prasad Sharma Advocate 155 | Rajendra Prasad Adhikari, | Pojec/Constrction Management
126 | Nagendra Nath Gyawali Engineer Ph.D. Specialist/Advocate/Professor
127 | Nagendra Raj Sitoula Engineer 156 | Rajendra Prasad Kayastha Engineer
128 | Narayan Datt Sharma Engineer/Advocate 157 | Rajendra Prasad Yadav Engineer
129 | Narayan Prasad Koirala Engineer/ Advocate 158 | Ram Prasad Acharya Advocate
130 | Narendra Bahadur Chand Engineer 159 | Ram Prasad Gautam Advocate
131 | Narendra Kumar Baral Engineer 160 | Ram Prasad Shrestha Senior Advocate
132 | Narendra Kumar K.C Senior Advocate 161 | Ram Prasad Silwal Engineer
133 | Narendra Kumar Shrestha Former Deputy Attorney 162 | Ram Shanker Khadka Advocate
General/ Advocate 163 | Ramesh Kumar Ghimrie Advocate
134 | Naveen Mangal Joshi Engineer 164 | Ramesh Prasad Rijal Engineer
135 | Niaz Ahmad Engineer 165 | Ramesh Raj Satyal Auditor
136 | Niranjan Prasad Chalise Engineer 166 | Rameshwar Lamichhane Engineer
137 | Om Narayan Sharma Engineer 167 | Rameshwar Prasad Kalwar | Engineer
138 | Poorna Das Shrestha Engineer 168 | Ravi Sharma Aryal, Ph.D Professor/Advocate
139 | Prabhu Krishna Koirala Advocate 169 | Resham Raj Regmi Advocate
140 | Prajesh Bikram Thapa Engineer 170 | Rishi Kesh Sharma Engineer
141 | Prakash Jung Shah Engineer 171 | Rishi Ram Sharma Neupane | Engineer
142 | Prakash Poudel Engineer 172 | Roshan Soti Engineer
143 | Prativa Neupane Advocate 173 | Rudra Prasad Sitaula Advocate
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S.N Name Profession S.N Name Profession
174 | Rupak Rajbhandari Engineer 204 | Subhod Kumar Karna Chartered Accountant
175 | Sahadev Prasad Bastola Former Judge, High Court 205 | Sujan Lopchan Advocate
176 | Sajan Ram Bhandary Senior Advocate 206 | Suman Kumar Rai Advocate
177 | Sanjeev Koirala Engineer 207 | Suman Prasad Sharma Engineer
178 | Santosh Kumar Pokharel Engineer 208 | Suman Rayamajhi Chartered Accountant
179 | Sarb Dev Prasad Engineer 209 | Sunil Bahadur Malla Engineer
180 | Saroj Chandra Pandit Engineer 210 | Sunil Ghaju Engineer
181 | Saroj Kumar Upadhaya Engineer 211 | Sunil Kumar Dhungel Engineer (Electrical)
182 | Satya Narayan Shah Engineer 212 | Sunil Man Shakya Advocate
183 | Shailendra Kumar Dahal Senior Advocate 213 | Suresh Chitrakar Engineer
184 | Shaligram Parajuli Engineer 214 | Suresh Kumar Regmi Engineer
185 | Shambhu Thapa Senior Advocate 215 | Suresh Kumar Sharma Engineer
186 | Sharada Prasad Sharma Engineer Former Secretary, Ministry of
R Law and Justice/Advocate
187 | Sharda Shrestha Former Judge, Supreme Court
217 | Surya Dev Thapa Engineer
188 | Sher Bahadur Karki Advocate
. X Former Chief, Commission
189 | Shishir Koirala Engineer 218 | Surya Nath Upadhyay for Investigation of Abuse
190 | Shital Babu Regmee Engineer of Authority/Advocate
191 | Shiva kumar Basnet E— 219 | Surya Prasad Koirala Advocate
192 | Shiva Prasad Sharma Paudel | Engineer 220 | Sushil Bhatta Engineer
193 | Shiva Prasad Uprety Engineer e TRt
194 | Shree Prasad Agrahari Engineer 222 | Tara Nath Sapkota Engineer
i 223 | Tej RajBhatta Engineer
195  |Shree Prasad Pandt Former Regsta, Supreme - ’
224 | Tek Nath Achraya Chartered Accountant
196 | Shyam Bahadur Karki Engineer 225 | Thaneshwar Kafle (Rajesh) Advocate
197 | Shyam Bahadur Pradhan Former Judge, High Court 226 | Tilak Prasad Rijal Advocate
198" | Shyar Firasad Kharel EngineEr 227 | Trilochan Gautam Senior Advocate
199 | Siddha Prasad Lamichanne | Advocate 228 | Tul Bahadur Shrestha Advocate
200 [Som BahadurThapa Advocate 229 | Tulasi Bhatta Senior Advocate
201 | Som Nath Poudel Engineer Former Vice-Chairman
) ) 230 | Udaya Nepali Shrestha o
202 | Subash Kumar Mishra Engineer Law Reform Commission
203 | Subhash Chandra Verma Engineer 231 | Uddhav Prasad Kadariya Tax Counselor
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S.N Name Profession S.N Name Profession

232 | UmaKanta Jha Engineer 239 | Vishwa Nath Khanal Engineer

233 | Umesh Jha Engineer 240 | Yadav Adhikari Nepal Police

234 | Upendra Dev Bhatta Engineer 241 | Yagya Deo Bhatt Engineer

235 | Upendra Rja Upreti Advocate/Engineer 242 | Yajna Man Tamrakar Engineer

236 | Varun P. Shrestha Engineer 243 | Yaksha Dhoj Karki Construction Entrepreneur
237 | Vinod Prasad Dhungel Former Judge 244 | Yoganand Yadav Engineer

238 | Vishnu Bahadur Singh Engineer 245 | Yubaraj Snagroula Senior Advocate
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NEPCA Ordinary Members

S.N. Name Profession S.N. Name Profession
1 Abhi Man Das Mulmi Engineer 22 | Puskar Pokhrel Advocate

2 Ajay Adhikari Engineer 23 | Rabindra Nath Shrestha Engineer

3 Ambika Prasad Upadhay Engineer 24 | Rabindra Shah Engineer

4 Ananta Acharya Engineer 25 Raj Narayan Yadav Engineer

5 Babu Lal Agrawal Engineer 26 | Rajeev Pradhan Engineer

6 Bharati Prasad Sharma Engineer 27 EETnD.(handra Bhattarai, Economist, Lecture TU
7 Chet Nath Ghimire Advocate 28 | Sadhu Ram Sapkota Advocate

8 | Deepak Man Singh Shrestha | Engineer 29 | Santosh K.Pokharel Engineer

9 Devendra Shrestha Architect 30 | Satyendra Sakya Engineer

10| Gouri Shankar Agrawal Engineer 31 | Shankar Prasad Agrawal Advocate

il Guru Bhakta Niroula Sharma | Advocate 32 | Shankar Prasad Yadav Engineer

12| Ishwor Bhatta Engineer 33 | ShantRaj Sharma Financial Analyst
13 | Kalyan Gyawali Engineer 34 | ShivaRamK.C Engineer

14 | Kamala Upreti -Chhetri Advocate 35 | Sital Kumar Karki Advocate

15 | Kashi Raj Dahal ;?jrr:}: sct?e:iL e Court 36 | Temba Lama Sherpa Engineer

16 | Laxman Prasad Adhikari Engineer 37 ll:\i(:sg];ti?onnooffcl\(l):;:c(tFOCrAS\lN) Representative
17 | Mahendra Kanta Mainali Senior Advocate

18 | Narendra Kumar Dahal

19 | Pawan Karki Engineer

20 | Pramesh Tripathi Engineer

21 Pramod Krishna Adhikari Engineer
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